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QUESTIONS PRESENTED 


1. Whether the District Court abused its discretion under Rule 15(a) 
of the Federal Rules of Civil Procedure in refusing to allow appellant to amend 
his amended complaint to more definitely state the jurisdiction of the court and 
to specify the constitutional rights denied by the decision of the Foreign Claims 
Settlement Commission, when the amendment did not prejudice any party to the 
suit. 

2. Whether the District Court had jurisdiction over the subject matter 
of the suit to declare the decision of the Foreign Claims Settlement Commission 
null and void in that the decision was contrary to the provisions of the Inter¬ 
national Claims Settlement Act, as amended, and denied appellant his property 
rights in the Yugoslav Claims Fund without due process of law in violation of 
the Fifth Amendment to the Constitution, notwithstanding that Section 4(h) of 
said Act declares that all actions of the Commission are *'* * * final and con¬ 
clusive on all questions of law and fact and not subject to review * * * by any 
court by mandamus or otherwise. " 

3. Whether the District Court had jurisdiction to declare Section 4(h) 
of the International Claims Settlement Act, as amended, unconstitutional. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12791 

PAUL DAYTON, 

APPELLANT 
v. 

WHITNEY GILLILLAND, PEARL CARTER PACE AND HENRY J, 

CLAY, constituting the Foreign Claims Settlement Commission 
of the United States, and GEORGE M. HUMPHREY as Secretary 
of the Treasury of the United States of America, 

APPELLEES. 

Appeal from an order of the District Court for the 

District of Columbia 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is based on the Act of June 25, 1948, c. 646 
62 Stat. 929; 28 USC, Sec. 1291. Notice of appeal was filed May 7, 19S6. 

STATEMENT OF THE CASE 

Pursuant to the agreement of July 19* 1948 between the United States 
and Yugoslavia, (App. C, pp. 44a - 51a; hereinafter referred to as the "Agree¬ 
ment") the Government of Yugoslavia paid into the United States Treasury the 
sum of $17, 000, 000, not to the United States Government as such, but to be 


distributed by the United States as Trustee to those United States nationals 










whose property has been nationalized or otherwise taken by Yugoslavia. If 
after adjudication of all claims any balance remained, that balance was to be 
returned to Yugoslavia. All costs of adjudicating the claims was to be charged 
against the Fund. 

To implement this agreement Congress enacted the International 
Claims Settlement Act of 1949 (64 Stat. 13-17) (App. B, pp. 31a-43a; herein¬ 
after referred to as the "Act”). Under this Act the International Claims Com¬ 
mission was established to receive, examine, adjudicate and render final 
decisions with respect to claims filed pursuant to the Act, in accordance with 
the terms of the Yugoslav Claims Agreement and the rules of international law, 
justice and equity. 

Appellant, a former citizen of Czechoslovakia, filed a claim with the 
Commission on or about June 28, 1951. He proved that he became a United 

States citizen on July 25, 1946, that he had had property in Yugoslavia, and 

* ■ 

that this property was subject to nationalization under die Nationalization Law 
of December 6, 1946. The Yugoslav Government opposed appellant's claim 
and stated that his property was taken before he became a United States national, 
pursuant to a judgment rendered in absentia by the Military Court of Maribor, 
Yugoslavia, No. 965/45. The Yugoslav Government did not produce the judg¬ 
ment and the only evidence presented to the Commission to verify the existence 
of this alleged judgment was a certificate of a notation taken from the files of 
another Yugoslav military court, the Military Court of Ljubljana. 

Appellant contested the existence of this judgment as well as jurisdic¬ 
tion of the court, contended that the certificate was a fabrication, and established 
the alteration of other documents forwarded to the Commission by the Yugoslav 


Government with respect to his case. The Commission refused to insist that 
the Yugoslav Government produce judgment No. 965/45 for scrutiny or dis¬ 
regard the certificate in examining appellant's claim, and relied exclusively 
on the statement by the Yugoslav Government of the existence of this alleged 
judgment, rendered by a court which was patently without jurisdiction over 
appellant, to deny his claim. 

Further, the Commission in its Proposed Decision (App. D, pp. 52a) 
changed the very content of the certificate by adding thereto that the purported 
judgment had been issued "under the Yugoslav Enemy Property Law of November 
21, 1944 (Official Gazette No. 2, February 6, 1945)",, thus making it appear 
that the Yugoslav judgment referred to in the certificate was proper on its face. 
However, the certificate as quoted in full in the transcript of the record of the 
hearing before the Commission on November 23, 1954, did not state pursuant 
to what Yugoslav law the alleged judgment was issued. Further investigation 
by appellant showed that it was issued pursuant to the Executive Order Concern¬ 
ing Military Courts of May 22, 1944, Sections 13 and 14 -- a fact confirmed by 
the Yugoslav Government in a letter from its Consulate General in New York 
to appellant. 

The Commission in denying appellant's claim also used different 
standards in almost identical cases. In the case of Aladar Sege, Docket 1467, 
Decision 1546, the Commission decided in favor of claimant Sege, even though 
he, as allegedly was appellant, was convicted and his property declared con¬ 
fiscated, prior to his becoming a United States citizen. 

Thereafter, appellant filed a complaint, amended complaint and 


proposed amendment to the amended complaint in the United States District 
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Court for the District of Columbia against the members of the Foreign Claims 
Settlement Commission* (hereinafter referred to as the "Commission"), and 
the Secretary of the Treasury of the United States Treasury seeking: 

1. A judgment finding and declaring that Final Decision of the Com¬ 
mission (Decision 1371), in Claim No. Y-1117 (hereinafter referred to as the 
’’appellant’s claim"), to be contrary to the facts and to the law and null and void. 

2. A mandatory injunction requiring the Commission to declare the 
same as ineffective, to decide appellant’s claim in accordance with the facts 
and the provisions of the Act in accordance with such decision to the Secretary 
of the Treasury of the United States in accordance with the provisions of Section 
5 of the Act. 

3. A judgment declaring Section 4(h) of the Act unconstitutional. 

4. An injunction restraining the appellee, George M. Humphrey, the 
Secretary of the Treasury of the United States, until final disposition of the ap¬ 
pellant’s claim by the Commission in accordance with the provision of the Act, 
from making payments out of the Yugoslav Claims Fund which would reduce the 
total amount in such Fund to a sum less than $1,504, 624. 78, in addition to such 
other sums as may heretofore have been set aside pending the adjudication of 
other claims for judicial relief. 

5. For such other and further relief as to the Court may seem just and 

proper. 

The appellees answered and demanded judgment. Thereafter, the ap¬ 
pellees on April 5, 1956 moved to dismiss the complaint on the ground that the 

* All functions of this Commission have been transferred to the Foreign Claims 
Settlement Commission. See Reorganization Plan No. 1 of 1954 effective 
July 1, 1954 (19 F.R. 3985) 
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Court did not have jurisdiction of the subject matter of this action since the 
decisions of the Commission are final and conclusive. In light of the decision 

of this Court in de Vegvar v. Gillilland, _ App. D. C. _, 228 F. 2d 

640, cert, denied March 26, 1956, 24 L. W. 3252, appellant moved at the 
hearing on the motion to dismiss to amend his complaint to set forth the con¬ 
stitutional issues lacking in the de Vegvar case. The order of May 2, 1956 in 
the Court below granted the appellees' motion to dismiss the complaint on the 
ground that the Court lacked jurisdiction of the subject matter of this action, 
and denied appellant's motion to amend without stating any reason. 

The appellant noted an appeal from the judgment of the District Court 
on May 7, 1956 and on May 8, 1956 filed with this Court a motion for temporary 
restraining order requesting that the appellee, the Secretary of the Treasury, 
be temporarily enjoined, pending appeal, from making payments out of the 
Yugoslav Claims Fund which would reduce the total amount in such Fund to a 
sum less than $1,504, 624. 78. By order dated May 14, 1956, this Court denied 
that motion; Judge Wilbur K. Miller dissented and moved that the motion be 
reheard by this Court sitting en banc. Appellant was notified on May 24, 1956 
that a majority of this Court was not in favor of such a rehearing. 

Applicable Statutory Provisions 

A. The text of the International Claims Settlement Act of 1949, and 
the Agreement between the United States and Yugoslavia of July 19, 1948, are 
set out in full as Appendices B and C hereto. 

B. Rule 15(a): 

"Rule 15. Amended and Supplemental Pleadings, (a) Amend¬ 
ments. A party may amend his pleading once as a matter of 
course at any time before a responsive pleading is served 


or if the pleading is one to which no responsive pleading is 
permitted and the action has not been placed upon the trial 
calendar, he may so amend it at any time within 20 days 
after it is served. Otherwise a party may amend his plead* 
ing only by leave of court or by written consent of the ad¬ 
verse party; and leave shall be freely given when justice so 
requires. A party shall plead in response to an amended 
pleading within the time remaining for response to the 
original pleading or within 10 days after service of the 
amended pleading, whichever period may be the longer, 
unless the court otherwise orders. ** 

Statement of Points 

1. The Court erred in denying appellant* 3 motion to amend the amended 
complaint herein. 

2. The Court erred in granting the appellees' motion to dismiss amended 
complaint herein. 

3. The Court erred in holding that it lacked jurisdiction of the subject 
matter of this action. 


Summary of Argument 

I 

Appellant at the hearing on the motion to dismiss, moved to amend 
his amended complaint to more definitely state his property right in the Yugo¬ 
slav Claims Fund and the deprivation of that right by the actions of the Foreign 
Claims Settlement Commission. This amendment in no way prejudiced the 
rights of the appellees. The Court, within seconds after its submission, sum¬ 
marily denied the motion to amend without stating any reason therefor. This 
arbitrary action by the Court was an abuse of its discretion under Rule 15(a) 
of the Federal Rules of Civil Procedure. 

II 


The appellant has a property right in the Yugoslav Claims Fund 
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Appellant had property in Yugoslavia which was taken by the Government of 
Yugoslavia. By agreement with the United States, this property, like that of 
other claimants covered by the Agreement, was converted into United States 
currency and deposited by the Government of Yugoslavia in the United States 
Treasury for distribution by the United States as trustee among all of the 
claimants. 

In the implementing Act the Congress directed the Commission to 
apply the "principles of international law, justice and equity. " A fundamental 
principle of international law and of our national law is that where a foreign 
judgment is sought to be enforced in a United States tribunal, and the defendant 
attacks the judgment for lack of jurisdiction of the court rendering the judgment 
or for other irregularities, said judgment must be carefully scrutinized to de¬ 
termine whether the court rendering the judgment had jurisdiction over the 
defendant, whether the defendant was summoned, and whether or not there were 
any other irregularities surrounding the issuance of the judgment. 

The proposed amendment to the amended complaint specifies with 
particularity that in denying appellant's claim, the Commission relied on a 
mere certificate issued by the Yugoslav Government alleging the existence of 
a judgment and not on the judgment itself, refused to obtain and scrutinize the 
judgment referred to in the certificate, and altered the certificate in an effort 
to give it the appearance of regularity. Although a judgment might be given 
force and effect, a mere certificate of notation cannot be. 

These actions by the Commission were not mere errors in reaching 
a result, but were violations of all concepts of due process and constituted a 
denial of appellant's property right in the Yugoslav Claims.Fund in violation 


of the Fifth Amendment. 


The primary purpose of the Agreement was to compensate United 
States nationals who had lost their property in Yugoslavia through nationaliza- 

j 

Hon. However, to prevent Yugoslavia from disguising a taking by nationaliza¬ 
tion by giving such a taking another label, the catch-all term "other taking" 
was included in the Agreement. The Congress recognized the basic purpose 
of the Agreement in the implementing legislation, and directed the Commission 
to give a liberal interpretation to the term "other taking" so as to permit as 
many claimants as possible to participate in the distribution of the Fund. Al¬ 
though appellant established that his property had been nationalized, the Com¬ 
mission, contrary to the intent of the Congress, used an acknowledged illegal 
so-called "other taking" to deny appellants claim that his property was taken by 
nationalization. This action by the Commission was in excess of its power under 
the Act and contrary to the intention of Congress, and deprived appellant of his 
property right in the Yugoslav Claims Fund without due process of law in viola¬ 
tion of the Fifth Amendment. 

The Commission in denying appellant's claim applied standards which 
differed from those used in identical cases. This arbitrary and capricious action 
by the Commission deprived appellant of his property right in the Yugoslav Claims 
Fund without due process of law in violation of the Fifth Amendment. 

ni 

As previously stated, appellant has a property right in the Yugoslav 
Claims Fund. In the Act, Congress provided that "_/T_/he action of the Com¬ 
mission in allowing or denying any claim under this Act shall be final and con¬ 
clusive on all questions of law and fact and not subject to review. . • 


by any 


court by mandamus or otherwise. M Congress is without power to foreclose 
judicial review of the actions of an administrative body which deny property 
rights without due process of law in violation of the Fifth Amendment. 

IV 

The case of de Vegvar v. Gillilland (1955) supra , is not controlling of 
the issues in this case. In that case, there was no claim: 

1. That the appellant had a property right in the Yugoslav. 

Claims Fund, as noted in II, supra . 

2. That the Commission committed certain unauthorized 
acts which deprived the appellant of her property right in 
the Yugoslav Claims Fund, as noted in II, supra . 

3. That Sec. 4(h) of the Act is unconstitutional, as noted 
in HE, supra . 

Argument for Appellant 

Point I. The District Court Abused its Discretion Under Rule 15(a) 
of the Federal Rules of Civil Procedure in Refusing to Allow Appellant to 


Amend his Amended Complaint. 

Prior to the hearing of oral argument before the District Court on 
appellees' motion to dismiss appellant's complaint, appellant moved for leave 
of court to amend his amended complaint (the previous amendment being one of 
right) to more definitely state his cause of action and the jurisdiction of the 
court. Appellant informed the court that the amendment would in no way preju¬ 
dice the appellees, that it did not add or subtract any parties, and of the purpose 
of the amendment. (App. A, p. 27a) Appellees admitted that they were fa mi l i a r 
with the content of the amendment, were of the opinion that it would do no good. 
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and objected on the sole ground that the timing of the proposed amendment was 
’’highly irregular.” (App. A, p. 28a). They further suggested that the appellant 
be required to wait until after the court ruled on the motion to dismiss before 
offering the motion to amend, and the court so ruled. (App. A, p. 28a.) 

At the conclusion of extended argument by both counsel, the court 
granted appellees motion to dismiss, and appellant renewed his efforts to amend 
his pleadings as noted above. Although the court accepted the motion and the 
pleadings for examination, appellant was not permitted to explain wherein the 
amended complaint would be amended, and the court, after only a matter of 
seconds had elapsed, denied appellant’s motion without stating any reason for 
its action. (App. A, p # 30a). Appellant contends that this action by the court 
was error and an abuse of the discretionary powers granted under Rule 15(a) of 
the Federal Rules of Civil Procedure. 

Under Rule 15(a), once responsive pleadings have been served, a plain¬ 
tiff may only amend his pleadings by leave of court. This court stated in 
Sheridan-Wyoming Coal Co., Inc, v. Krug (1949) 84 App. D. C. 288, 290, 

172 F. 2d 282, 284, (reversed on other grounds, 338 U.S. 6211), that: 

”. . .It is elementary that a trial court has wide discretion 
in respect to amendments which are not of right. . . ” 

However, Rule 15(a) goes on to limit this discretionary power by directing that 

’’leave shall be freely given when justice so requires.” In Copeland Motors v. 

General Motors Corp. (1952, 5th Cir.) 199 F. 2d 566, 567-8, the court clearly 

stated that the purpose of this direction by the rule makers was: 

. . to give effect to the principle that cases should, as far as 
possible, be determined on their merits and not technicalities. ” 

This court enunciated its adherence to that principle in Christens son v. Hogdal 



(1952) 91 App. D.C. 251, 254, 199 F. 2d 402, 405: 


". . . The modern rule is liberal in permitting the amend¬ 
ment of pleadings to show that the court has jurisdiction. . ." 

and, in Rosen v. Rex Amusement Co . (1952, D.C.) 14 F.R.D. 75, 

the District Court indicated the understanding of the courts of this judicial 

circuit that Rule 15(a) should be liberally construed: 

". « .Under the Federal Rules of Civil Procedure con¬ 
siderably more liberality should be permitted with respect 
to amendments than was formerly the practice. A mere 
change in the theory upon which the plaintiff seeks to ob¬ 
tain relief would not ordinarily preclude an amendment, 
nor would the allegation of facts showing more clearly 
that the plaintiff is entitled to the relief sough t. ,. . 

(underscoring supplied). " 

The amendment proposed herein by appellant was intended to allege 

facts showing more clearly that the court had jurisdiction of the subject matter 

and that appellant is entitled to the relief sought. However, the District Court 

summarily denied appellant's motion without hearing oral argument thereon or 

stating any reasons for the denial of the motion. 

From the very brief discussion of the motion, the only reason offered 

by appellees for opposing the motion was that its timing was "highly irregular. 

In Lloyd v. United Liquors Corp . (1953, 6th Cir.) 203 F. 2d 789, the trial 

court had ruled that the amendment was not seasonably offered. The appellate 

court reversed this decision and stated: 

"In our judgment, the Court should have allowed appellant 
to file the amendments to his complaint, proposed by his 
attorney after the argument of the motions to dismiss and 
for summary judgments, even though appellant's attorney 
had not complied with the request of the Court that any 
amendment to the complaint should be presented before 
the argument. . . (p. 791) 








"Rule 15(a), Federal Rules of Civil Procedure, provides that 
leave to file amendments to pleadings 'shall be freely given 
when justice so requires. 1 Rule 15(b) further evinces the purpose 
of the rule makers to have been that material amendments shall 
be freely allowed to accomplish the presentation of an action on 
its merits." (p. 793) 

Furthermore, as was pointed out in Hirshhorn v. Mine Safety Appliance 

Co. , (1951, W.D. Pa.) 101 F. Supp. 549, 552-3, Rule 15(a) does not prescribe 

any limitation on the time within which an amendment may be offered: 

". • • (N)o time is prescribed in Rule 15a for amendments by 
leave of court so that die question of timeliness of the motion 
to amend and laches of the moving party are merely elements 
to be considered by the court in the exercise of its discretion. 

See 1 Barron & Holtzoff, Federal Practice and Procedure Sec. 

446 (Rules Ed. 1950). . ." 

In Fli-Fab, Inc, v. United States (1954 , R. L) 16 F. R.D. 553, the court pointed 

out that a failure to timely make a motion to amend alone is not a sufficient 

reason to deny the motion: 

". • .Delay, inexcusable or excusable, is not alone sufficient 
to warrant denial of leave to amend. There must also be a 
showing that as a result thereof the rights of the plaintiff would 
be prejudiced if the amendment were allowed. " 

The question of timeliness is merely an element to be considered in 
determining whether or not the granting of the motion will prejudice any of the 
parties. This was clearly pointed out in Carroll v. Pittsburgh Steel Co . (1952, 
W.D. Pa.) 103 F. Supp. 788: 

"(T)he primary question for the Court to consider in the exercise 
of the discretion vested in it is whether the allowance of the amend¬ 
ment will work injustice upon any of the parties. In resolving this 
question, timeliness of the motion is one of the elements which 
should be considered. . ." 


In summary, although Rule 15(a) grants trial courts broad discretion 
in the granting or denial of motions to amend complaints, amendments to allege 



facts showing more clearly that the plaintiff is entitled to relief or establishing 
the jurisdiction of the court must be allowed, unless they will prejudice the 
rights of any of the parties to the cause of action* Appellant offered such an 
amendment and stated that it would not prejudice any of the parties to this cause 
of action. Appellees did not controvert appellant's statement, but claimed that 
the timing of the amendment offered was "highly irregular"* It has been shown 
that the timing of an amendment is an element to be considered by the court 
in determining whether or not the parties will be prejudiced, and is not in and 
of itself a sufficient reason to deny a proposed amendment. It has further been 
shown that the court, without permitting appellant to explain his amendment, 
gave the pleadings a cursory examination and summarily denied the motion to 
amend. This action by the court was an abuse of its discretion under Rule 
15(a) and the decision of the court denying appellant's motion to amend should 
be reversed and the case should be remanded to permit the presentation of 
oral argument on the motion to amend. 

Point II. The District Court has jurisdiction of the subject matter 
of this action. 

A. Section 4(h) of the Act does not bar certain judicial actions . 

In the case of de Vegvar v, Gillilland , supra , this Court held (p. 642): 

"No doubt the provisions of Section 4(h) do not bar certain types 
of judicial action. . . We may assume for purposes of argument 
that the provisions of Section 4(h) would probably not prevent 
judicial relief in the situation --to illustrate -- where a claim¬ 
ant is denied consideration by reason of his race, creed or color. 

No violation of constitutional right is suggested here: plaintiff- 
appellant makes no contention, for example, that the United 
States has taken her property without paying for it. " 

The complaint in this action does not seek judicial review of the 





decision of the Commission denying appellant^ claim. Appellant seeks the 
aid of the courts to prevent appellees from depriving him of his property right 
in the Yugoslav Claims Fund without due process of law, through the issuance 

i 

of an invalid and unlawful final decision of the Foreign Claims Settlement 
Commission. The gist of the complaint is that the acts of the members of the 
Commission were unlawful acts done under color of their office and will result 
in irreparable injury to appellant. 

It is our contention that since appellant has a property right in the 
Yugoslav Claims Fund and was deprived of this property by die Commission 
without due process of law, the courts have jurisdiction to determine whether 
the Commission has the power to decide a claim in any manner it chooses, or 
must comply with the Act creating the Commission and the constitutional require¬ 
ments of due process of law. 

1. The Yugoslav Claims Fund is a trust fund in which the appellant 
has a property right. 



that it is a trust fund. 

On July 18, 1948, the United States and Yugoslavia executed an agree¬ 
ment whereby the Secretary of the Treasury unblocked certain Yugoslav assets 
in the United States, and the Government of Yugoslavia on August 21,1948, paid 
into the United States Treasury $17, 000, 000 in full settlement and discharge of 
all claims of the United States and of its nationals against Yugoslavia, on account 
of the nationalization or other taking of property by Yugoslavia which occurred 
between September 1, 1938 and July 17, 1948. ( Settlement of Claims by the 
Foreign Claims Settlement Commission of the United States and its predecessors 


from September 14, 1949 to March 31, 1955, Foreign Claims Settlement Com¬ 
mission of the United States. Washington, D. C., 1955). 

The Agreement farther provides that this money was to be distributed 
by the United States among the several claimants (Article 7) and if there was 
any balance remaining after the adjudication of all claims, that balance was 
to be returned to Yugoslavia (Article 1(c)). All costs of adjudication were to 
be charged against the claimants. 

It is clear that this money was not paid to the United States as a nation, 
that this money never became United States money, and that the United States 
was only to act as trustee for the benefit of all claimants to whom this money 
belonged. The equitable title to this money was and is in the claimants, subject 
to being divested in the event they do not prove the validity of their claims. 

This contention was emphasized, acknowledged and agreed to by both 
Houses of Congress throughout the legislative history of the implementing Act. 
At the request of the Administration, Congressman Ribicoff introduced H. R. 
4406, 81st Congress, to provide better machinery than then existed in the 
Department of State for the handling of claims provided for by the Agreement. 

In Senate Report 800, 81st Congress, Senator Green, in discussing H. R. 4406, 
stated (pp. 3-4): 

M . . . This sum has been deposited and covered into the Treasury 
as a trust fund to be paid out to the respective claimants under 
the aforesaid agreement. . . . 

". . . The intent of the agreement and the bill is to provide 
compensation for eligible American property interests national¬ 
ized or otherwise taken by the Yugoslav Government. . . . 

11 . . .Yugoslavia has a reverter interest if the total valid claims 
are less than the sum of $17, 000, 000. " 



On the floor of the Senate, in the very brief discussion of the bill. Senator George, 
Chairman of the Foreign Relations Committee, stated (96 Cong. Rec. 1797): 

. .In the case of Yugoslavia, any money which is not paid to 

American claimants will, of course, go back to the Yugoslavian 

Government. " 

On the House side. Congressman Ribicoff submitted Hopse Report 770, 
81st Congress and stated (p. 2): 

n . . .The bill would provide a procedure and a mechanism where¬ 
by the money received by the United States in pursuance of the 

agreement can be apportioned among the claimants. . . " 

The House floor debate is replete with references to the fact that this trust fund 
is the money of the claimants and Yugoslavia, and not that of the United States, 
and that the United States was only to act as a trustee with respect to this money. 

In a colloquy between Mr. Beckworth and Mr. Ribicoff the matter of 
the title to this .money received minute consideration (95 Cong. Rec. 8837): 

"Mr. Beckworth: Who has title to this money? 

Mr. Ribicoff: The United States holds this money as Trustee, 

under the settlement of July 18, 1948, between 
the executive branch of our Government, acting 
by the Secretary of State, Mr. Marshall, and 
the Government of Yugoslavia. The $17, 000, 000 
was paid to the United States Treasury in trust 
for the claimants of the United States. It does 
not belong to the United States. 

Mr. Beckworth: Do you mean the United States Government does 

not have title to the money? 

Mr. Ribicoff: No; it does not have title. It cannot utilize that 

money for the general purposes of the Nation. 

***** 

Mr. Ribicoff: We must not forget the character of the funds out 

of which the individual awards are to be made. It 
is not a fund owned by this Government. There is 
no public title to it.... The United States, in effect. 
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Mr. Ribicoff holds these funds in escrow. Another way is to 

(continued): say that it is, for the period pending the payment 

of all awards, trustee for all claimants, including 
itself, and for Yugoslavia aa well, for the residual 
funds will go back to Yugoslavia. The funds are 
not a prize over the sharing of which sundry Ameri¬ 
can claimants will contest with each other or against 
the United States. Residual title to the fund belongs 
to Yugoslavia. It will get the balance, if there is a 
balance, after all awards are paid. Essentially 
the individual claims will still lie against Yugo¬ 
slavia. This is different from a mixed claims 
settlement, in this respect only in that Yugoslavia 
has posted the money in advance and has authorized 
the United States by its own devices to determine 
liability in individual cases." (95 Cong. Rec. 8841). 

(See also 95 Cong. 8846, 8854, 8855, 8979, 8980). 

In the light of the clear intention of the parties to the Agreement and of 
Congress, the Yugoslav Claims Fund is a trust fund, and the United States is its 
trustee for the benefit of all claimants. This money belongs to the claimants be¬ 
cause their property, which was located in Yugoslavia, was converted into United 
States currency by the Agreement and paid to the United States Treasury. The 
United States is only a custodian of this money without any right to attach any 
conditions as to payment, which would deprive any claimant of his property 
right in the Fund without due process of law. Appellant is among those claim¬ 
ants whose property in Yugoslavia had been nationalized and converted into 
United States currency by the Agreement, and therefore has a property right 
in the Yugoslav Claims Fund. 

(b) Where a settlement of claims agreement provides a fund in 
full discharge of claims of United States nationals, with any balance to be 
returned to the paying nation, the claimants have a property right in the fund. 

The history of the rights of claimants under settlement of claims 
agreements negotiated by the United States with foreign powers shows that 







such agreements fall into three principle categories. 

The first category includes those agreements where the United States 
assumes the obligation of satisfying the claims of its citizens against a foreign 
power, and require the appropriation of money by Congress. Such appropria¬ 
tions have been construed by the Supreme Court to constitute mere gratuities, 
la Blagge v. Balch (1896) 162 U. S. 439, the Supreme Court stated: 

". . .We think that payments thus prescribed to be made were 
purposely 'brought within the category of payments by way of 
gratuity, payments as of grace and not of right. M 

and went on to distinguish claims of this nature from those discussed in the 

Comegys v. Vasse , infra , and Williams v. Heard, infra: 

’’Manifestly the claims involved in these cases do not come within 
the rule laid down in Comegys v. Vasse and Heard v. Williams, 
and, without intimating any opinion on their merits, the legislation 
seems to us plainly to place them within that applied in Emerson’s 
Heirs v. Hall , though the circumstances are not the same ^Emerson's 
Heirs involved donation depending entirely on the generosity of the 
sovereign/. ” 

Where the United States creates a claim against itself or a right, it 
need not provide for any remedy through the courts. Stark v. Wickard , 321 
U.S. 288. Adhering to that doctrine, this Court recently decided that Congress 
has power to exclude judicial review with respect to the distribution of money 

appropriated by Congress. Hijos (Central Rufina) v. Benson (1956)_Ui S. 

App. D.C. _, 231 F. 2d 251. 

The Yugoslav Claims Fund established pursuant to the Agreement be¬ 
tween the United States and Yugoslavia obviously is not within this category of 
agreements, since it does not call for any appropriation or creation of any 
rights by the Congress. Therefore, Congress lacks the power to exclude judicial 
review as to the determination of property rights recognized by the Agreement. 
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The second category of agreements provides that the foreign power 
shall pay a lump sum to the United States for injuries caused to United States 
nationals, and is paid to the United States as a nation. Money paid over to 
the United States pursuant to such agreements has been judicially construed 
by the Supreme Court to be not a mere gratuity but an indemnification of ex¬ 
isting property rights in the claimants, and implementing legislation has 
been held not to create any new rights since the rights have been in the claim¬ 
ants from the time they sustained their losses. 

In the early case of Comegys v. Vasse , (1828) 26 U.S. 193, the 
Supreme Court had under consideration the interpretation to be given to a 
treaty between the United States and Spain, and the legislation implementing 
that treaty. Spain acknowledged its illegal seizure of certain vessels belong¬ 
ing to United States citizens, and agreed to pay over to the United States a sum 
of $5,000, 000 to compensate United States citizens for the losses sustained. 
The money was to be distributed by a United States commission. 

The issue before the court was whether such a claim was a property 
right which passed from a bankrupt's estate to the assignees, or a mere gra¬ 
tuity created by the implementing legislation. Mr. Justice Story held that the 
claims were property rights which were unenforceable because they were 
against a sovereign power (p. 216): 

. * . It is not universally, though it may ordinarily be one. test 
of right, that it may be enforced in a court of justice. Claims and 
debts due from a sovereign are not ordinarily capable of being 
so enforced. ... Yet, who will doubt, that such debts are 
rights ? It does not follow, because an unjust sentence is ir¬ 
reversible, that the party has lost all right to justice, or all 
claim, upon principles of public law, to remuneration. With 
reference to mere municipal law, he may be without remedy; 
but with reference to principles of international law, he has a 
right, both upon the justice of his own and the foreign sovereign. . . . 
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The Court refused to accept the theory that such indemnifications are mere gratui¬ 
ties and held that such a view was contrary to the intent of the treaty (pp. 216-217): 

. • * The theory, too, that an indemnification for unjust captures is 
to be deemed, if not a mere donation, as in the nature of a donation, 
as contrasted with right, is not admissible. It is reasoning against 
the clear text of the treaty itself. . . . The very ground of the treaty 
is, that the municipal remedy is inadequate; and that the party has a 
right to compensation for illegal captures, by an appeal to the justice 
of the government. It was never understood, that that case was one 
to which the doctrine of donation applied. The right to compensation 
in the eye of the treaty, was just as perfect, though the remedy was 
merely by petition, as the right to compensation for an illegal con¬ 
version of property in a municipal court of justice. . . . (T)he treaty 
with Spain. . . recognized an existing right to compensation, in the 
aggrieved parties, and did not, in the most remote degree, turn upon 
the notion of a donation or gratuity.... 

The Supreme Court in this case clearly described the interest of a claim¬ 
ant in his claim as a property right that is unenforceable only because it lies 

i 

against a sovereign. However, when that sovereign, in concert with the claim¬ 
ant's sovereign, agrees to remove the barrier to the enforcement of the claim, 
and provides a fund for the purpose of indemnifying the claimant, a claimant's 
right in his claim thereby becomes a right to be indemnified out of the fund 
created for that purpose. 

Over 60 years later, the Supreme Court in Williams v. Heard (1891) 

140 UiS. 529, was again presented with a case very similar to the Comegys 
case. The issue once again was whether the right to participate in funds paid 
over to the United States by a foreign sovereign was created by the act of 
Congress providing the machinery for the distribution of such funds, or existed 
in the claimants. The principles enunciated in the earlier decision were ex¬ 
tensively quoted, and the Court held that the act of Congress established no 
rights, but merely provided a means to enforce the existing rights of the 
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claimants to the funds (p. 541): 

. . . They /the claims / were rights growing out of property; 
rights it is true, that were not enforceable until after the 
passage of the act of Congress for the distribution of the fund. 

But the Act of Congress did not create the rights. They had 
existed all the time since the losses occurred. They were 
created by reason of losses having been suffered. All that 
the Act of Congress did was to provide a remedy for the en¬ 
forcement of the right. 

In this case there was far more reason to support the view that the 

money was a mere gratuity. Great Britain refused to acknowledge having done 

any wrong, but agreed to submit the matter to arbitration and pay the United 

States a lump sum for whatever wrongs had been committed against United 

States nationals as determined by the arbitrators. However, the Supreme 

Court denied that the claims were anything like pensions (p. 541): 

"The claims in this case differ very materially from a claim 
for a disability pension, to which they are sought to be likened. 

They were descendible; are a part of the estate of the original 
claimants which, in case of their death, would pass to their 
personal representatives and be distributable as assets, or 
might have been devised by will; while a claim for a pension 
is personal, and not susceptible of passing by a will, or by 
operation of law, as personalty* " 

or other gratuities: 

"Neither do we think that the money appropriated by Congress 
by the Act of 1882 to pay claims should be considered merely 
as a gratuity." 

Cf. Mayer, Trustee v. White, Administrator (I860), 24 How. 317J 
Phelps v. McDonald (1879), 99 U.S. 298. 

The Williams case emphasizes that the enactment of legislation 

which provides machinery to distribute such funds among claimants creates 

no rights, but merely opens the door for the enforcement of existing rights, 

rights created by the wrongful acts of a foreign power. Therefore, the Congress, 

since it creates no rights by such legislation, is without power to attach any 
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limitations on their enforcement which violate the due process requirements 
of the Fifth Amendment, 

The Yugoslav Claims Fund was not created by an agreement within this 
category, and does not require implementing legislation to provide machinery 
for the enforcement of the property rights involved. 

The Fund created pursuant to the Agreement is within the third category 
of agreements. Under these agreements the foreign power pays money into the 
United States Treasury for the benefit of the claimants, and not to the United 
States as a nation. Here the United States has no right to the money. Its sole 
function is that of a trustee and to distribute the fund to the claimants. Anyone 
having an equitable right in the fund may sue to enforce the payment of the fund 
or enjoin the payment of his interest in the fund until his rights are judicially de¬ 
termined. Orinoco Co. Ltd, v. Orinoco Iron Co . (1924), 54App.-D.-C. 218, 

296 Fed. 965. 

An examination of the provisions of the Agreement and the legislative 
history of the implementing act leave no doubt that the Agreement belongs to this 
last category of agreements. 

The foregoing cases demonstrate that a United States citizen who has 
sustained damages due to the action of a foreign power has a right to be compen- 

i 

sated for his loss. This right is a property right which may be assigned, devised, 
released, etc. If the foreign power pays money to the United States as compensa¬ 
tion for this loss, although the United States national has a right to the money, he 
is barred bjr the lack of remedy since he has no means by which he may sue his 
sovereign* the United States. However, once the United States removes this 
disability, he has a right to enforce his claim against the fund provided. If the 


foreign power pays the money to the United States in trust for the benefit of 
claimants, and the United States accepts that money as trustee, the claimants 
rights are in the fund itself. There is no bar to its enforcement, and any 
administrative agency created to distribute the funds is necessarily restricted 
to verifying the validity and amount of the claims, and distributing the funds. 

Where the United States accepts money as trustee, appropriates no 
money itself, does not bear the cost of administering and distributing the funds 
and creates no rights with respect to the funds received, it is inconceivable 
that it has any power to exclude judicial review of administrative excesses 
which deprive claimants of their property rights in the funds. Since the Yugo¬ 
slav Claims Fund was created under these conditions, notwithstanding the 
restrictions of Section 4(h), the Court has jurisdiction to examine the actions 
of the Commission which appellant alleges deprived him of his property rights 
in the Yugoslav Claims Fund. 

2. Appellant was deprived of his property right in the Yugoslav 
Claims Fund by the Commission without due process of law . 

(a) The Commission^ allowance of full force and effect to a certifi 
cate of notation as to the existence of a judgment of a military court rendered 
in absentia, showing on its face that the court was without jurisdiction over the 
appellant, deprived appellant of his property right in the Yugoslav Claims Fund 
without due process of law. 

Under Sec. 4(a) of the Act, Congress directed the Commission in ex¬ 
amining claims to apply the principles of international law, justice, and equity. 


Whenever in the course of litigation in a United States court there 
arises an issue involving the possible application of the principles of inter- 
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national law, it is a requirement of United States domestic law that the well- 

established principles of international law be applied. In Hilton v. Guyot (1895) 

159 U-S. 113, the United States Supreme Court stated (p. 163): 

"International law in its widest and most comprehensive sense. . • 
is part of our law and must be ascertained and administered by 
the courts of justice as often as such questions are presented in 
litigation between man and man, duly submitted to their determina¬ 
tion. " 

A basic principle of international law and of our national law is that a 
United States court, in which there is an attempt to enforce a judgment rendered 
by the courts of another country, is not required to grant that judgment full force 
and effect, but may do so under the doctrine of comity. That doctrine has been 
defined by the Supreme Court to require the examining court, where the defend¬ 
ant attacks the jurisdiction of the court rendering the judgment or for other 




irregularities, to be satisfied, as stated in Hilton v. Guyot , supra , (p. 202-203): 

"... (W)e are satisfied that where there has been opportunity for 
a full and fair trial abroad before a court of competent jurisdiction, 
conducting the trial upon regular proceedings, after due citation or 
voluntary appearance of the defendant, and under a system of juris¬ 
prudence likely to secure an impartial administration of justice be¬ 
tween the citizens of its own country and those of other countries, 
and there is nothing to show to either prejudice in the court, or the 
system of laws under which it was sitting, or fraud in procuring the 
judgment or any other special reason why the courts of this nation 
should not allow it full effect, the merits of the case should not in 
an action brought in this country upon the judgment, be tried afresh 

M 



4 


See also Digest of International Law, Hackworth, Vol. H, p. 86, et seq. f 

The Commission, in its report entitled "Settlement of Claims by The *1 


Foreign Claims Settlement Commission of the United States and Its Predecessors 
from September 14, 1949 to March 31, 1955, " acknowledged that these require¬ 
ments also would have to be met before the Commission would give full faith 
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and credit to the decrees or judgments issued in Yugoslavia: 

"... (I)t (the Commission) will allow full faith and credit 
to decrees of Yugoslav courts having appropriate jurisdic¬ 
tion, and in the absence of evidence that the decree was 
otherwise invalid.” 

The Commission, in denying appellant's claim, relied on a certificate 
issued by the Yugoslav Government to the effect that a criminal judgment had 
been issued by a military court against the appellant in absentia. This action 
taken by the Commission after the appellant's protests denying both the ex¬ 
istence and validity of the alleged judgment, was in complete disregard of the 
express mandate of Congress, the principles of international law recognized 
by United States courts, and its own self-imposed admonition. This certifi¬ 
cate certainly has no status as an "official record. " An official record would 
have been the original judgment itself, an authenticated exemplification of 
that judgment, or a sworn copy. None of these documents were produced by 
the Yugoslav Government or the Commission, and the Commission's decision 
disallowing the claim was based solely on this bald statement of the Govern¬ 
ment of Yugoslavia. 

An examination of the certificate relied upon by the Commission to 
deny appellant's claim, discloses that it alleges that a judgment numbered 
965/45 was issued by a military court of the Maribor Military District, Mari- 
bor, Yugoslavia. Military courts in Yugoslavia are courts of very restricted 
jurisdiction, limited to military persons. How such a court could obtain 
jurisdiction in 1945 over the appellant, who was a citizen of Czechoslovakia 
residing in the United States since 1941, is a mystery which only the Comtnis- 
sion could have solved. However, the Commission accepted the certificate 
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without question, notwithstanding the manifest lack of jurisdiction of the mili¬ 
tary court. 

Not only was this judgment issued by a military court, but it was issued 
in absentia . Appellant was never notified of any such proceeding being held 
against him in Yugoslavia, nor did he submit to the jurisdiction of the court. 

This factor was equally ignored by the Commission in its scrupulous adherence 
to the Yugoslav certificate. 

At the hearing before the Commission, the appellant contested both the 
existence and the validity of the judgment, pointing out that the Commission did 
not have the judgment in its possession and that some of the documents sent to 
the Commission by the Yugoslav Government in his case had been doctored. How¬ 
ever, the hearing officer in explaining the Commission^ dilemma over these docu¬ 
ments felt that the Commission was completely helpless in this matter: 

"We are, however, with respect to official documents, especially 
court decisions, limited to what the Yugoslav Government will give 
us. We should have no way to controvert the evidence furnished by 
the Yugoslav Government unless proper evidence is received in 
some other way. 

There is a possibility, as you suggest, that some of the documents 
here may have been tampered with and the Commission may not 
have received true copies. . . . 

Whatever the Commission may ultimately decide with respect to 
this case, I am sure that it will not be in any spirit of hostility. 

It will be one of not having any better evidence than that furnished 
by the Yugoslav Government. If a foreign government fails to give 
us accurate documents, it is greatly to be deplored, but I donjt 
believe the Commission has yet thought of any way to compel them 
to do so. “ 

The obvious solution, and one which would have been in conformance 


with the Act; that is, the application of the principles of international law; 
justice and equity, was not utilized. That this purported judgment should have 



been . carefully scrutinized by the Commission to make certain that the court 
issuing it had jurisdiction over the plaintiff, had given plaintiff notice of the 
hearing and had followed a procedure in accordance with the normal practices 
which would accord justice to the plaintiff cannot be doubted. Hilton v. Guyot, 
supra . If the Yugoslav Government did not produce this judgment for careful 
scrutiny by the Commission, it was not to be deplored, it should have been 
completely ignored. 

Moreover, to add to the confusion concerning this judgment, the 
certificate read verbatim into the record by the Commission's counsel 
(Transcript of Hearing, p. 9) is inconsistent with the statement of the Com¬ 
mission concerning this judgment in the proposed decision 1371 (App. D , 
p. 52a). There the Commission asserted that the alleged judgment was 
issued pursuant to the Yugoslav Enemy Property Law of November 21, 1944; 
in the verbatim recitation into the record, no reference was made to any law 
under which this judgment was issued. This modification of the certificate 
by the Commission, making the proceedings in Yugoslavia appear to be 
regular and proper, was not authorized by the Act or any other law. 

The Commission also had in its possession a second confiscation 
decree of a local confiscation commission in Maribor, Yugoslavia, numbered 
2494. The Commission failed to examine this document with sufficient care 
to understand its full import. This decree purported to confiscate as German 
property, some of the very same property supposedly confiscated by judgment 
965/45. This property had been transferred to the German Government in 
1941 as Jewish property. However, decision 2494 could only have legal effect 
if the property was actually the property of Germany; clearly it was not. 


Therefore, the decision was nugatory. In fact, the Yugoslav Government re- 

\ 

transferred the property to the original owners on July 27, 1946. 

Furthermore, the appellant effectively demonstrated that the document 

in the Commission's possession which purported to be 2494 had been doctored 

in such a manner as to change its whole intent. The only suggestion offered by 

the Commission for the alteration was that of Mr. Harry Stein, counsel for the 

Commission, who stated: (Transcript of Hearing, p, 14) 

'Mr. Stein: Isn't it equally reasonable, may 

I ask, to assume it was simply a 
clerical error of the kind that 
happens in the best organizations ? 

I am not urging this; I am asking it. M 

This explanation needs no elaboration. 

The doctoring of this decree in addition to its very issuance was 

certainly enough to serve notice to the Commission that an investigation of the 

documents submitted by the Yugoslav Government in the plaintiff's case was in 

order. 

It also should be noted that the Commission was not without means to 

! f 

investigate on its own. Its field office in Yugoslavia, the expenses of which 
were paid out of the Yugoslav Claims fund, could easily have investigated these 
suspect documents. All that was required was a visit to the Land Record Offices 
of Maribor, Visegrad and Belgrade. However, the field office was content to 
merely transmit the Commission's requests to the Yugoslav Government, and 
await the production of such documents as the Yugoslav Government chose to 
give it, notwithstanding the obvious fact that it would not produce anything in¬ 
consistent with its position and contentions before the Commission. This is 
particularly true of judgment No. 965/45 which the Yugoslav Government 
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stated had been lost together with all pertinent files. 

Since December 31, 1954, the appellant has obtained many documents 
relating to his claim which the Yugoslav Government declared missing. These 
documents completely contradict the findings of the Commission: 

1. Judgment 965/45 was not issued pursuant to the Yugoslav Enemy 
Property Law of November 21, 1954, but pursuant to Uredba O Vojnim Sudovima 
(Executive Order Concerning Military Courts of May 22, 1944, Sections 13 and 
14). The Executive Order in question (a) was issued by the Supreme Commander 
of the Partisans' Forces. The Partisans were not, as of May 22, 1944, a re¬ 
cognized Yugoslav military force, and therefore, were completely without any 
legislative power; (b) was never published in any official gazette, and there¬ 
fore, as a matter of Yugoslav constitutional law, could not have been effective 
as a law; and (c) only established military courts which had no jurisdiction 

over civilian persons. 

f r 

Although the Commission found that "specifically their interest.in 
Mariborska" was confiscated, judgment 965/45 refers to corporations M Mo-Ba 
(Mariborska)", "Nepokretnost", and "Industrija Drveta", and imposes a 
confiscation of the corporations 1 property, even though these corporations 
were not made defendants, and were not prosecuted. Further, the law under 
which the appellant was allegedly prosecuted does not provide for the pro¬ 
secution of corporations or for the confiscation of corporate property. 

2. Land Records #156 and #435 of the Maribor Land Record Office 
which are official documents regarding Maribor ska's property, indicate that this 
property, as previously stated, was retransferred on July 27, 1946, from 

the name of the German Government to the name of the original owner. 
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Mariborska Company Limited. It also shows that on September 5, 1946, 
Mariborska was transferred to the Yugoslav Government pursuant to decision 
No. 2494. These records clearly establish that the findings of the Commission 
that Mariborska was confiscated under judgment 965/45 are incorrect. 

w * 

3. Land Record #360 of the Land Record Office in Vise grad, an actual 
official record, indicates that '’Varda", another of the properties of appellant 
allegedly taken under judgment 965/45, was actually transferred to the Yugoslav 
Government on April 5, 1949, pursuant to the Decision of April 2, 1949 of the 
People's Committee of Visegrad, No. 1886/49, issued on the basis of the Law 
on Nationalization of April 28, 1948. 

4. Decision 1-280/46 of the County Court of Belgrade City of April 19, 
1947, states that the property of "Nepokretnost" was taken on April 8, 1947 
pursuant to judgment 965/45. 

Although the Commission held that all of appellant's property was taken 
by judgment 965/45 on August 18, 1945, the foregoing documents clearly estab¬ 
lish that this finding is incorrect, and that the only property taken pursuant to 
965/45, and at that in April, 1947, was "Nepokretnost". 

The events of this case indeed present a frustrating paradox. The 
appellant has in his possession the decision of the Commission stating that "it 
appears from official Yugoslav records that on August 18, 1945 judgment (No. 
965/45) was entered. . . the purported effect of which was that all of appellant's 
property in Yugoslavia. . . was declared confiscated. . .", and also the official 
records from Yugoslavia declared to the Commission to be lost by the Yugoslav 
Government, which conclusively contradict the findings of the Commission. 

In summary, there was more than sufficient reason present for, and 


certainly a duty upon the Commission, to go behind the judgment of the Military 
Court and other documents to determine their validity before giving the judg¬ 
ment full force and effect. For a tribunal of the United States to accept the 
decisions of a foreign country without question would be giving greater force 
and effect to them than is accorded decisions of sisteir states of the United 
States. 

The decision given full force and effect by the Commission through its 
blind acceptance of the certificate given to the Commission by the Yugoslav 
Government in effect allowed the Yugoslav Government to decide plaintiff’s 
case, and was in excess of the authority granted to the Commission and in 
violation of the intention of Congress. It is manifest that appellant was not 
deprived of his property right in the Yugoslav Claims Fund by Yugoslavia, 
but by the actions of the Commission -- reliance on the certificate of notation, 
failure to scrutinize the certificate or ignore it, and alteration of fee certifi¬ 
cate itself -- which constituted a denial of due process. Unless the Commis¬ 
sion is required to comply with the provisions of the Act as intended by the 
Congress and to revise Final Decision 1371, plaintiff will be deprived of his 
property right in the Yugoslav Claims Fund without due process of law in 
violation of the Fifth Amendment. 

(b). The Commission in Interpreting and Applying the Act 
Exceeded its Authority Thereunder and Deprived Appellant of His Property 
Rights in the Yugoslav Claims Fund Without Due Process of Law. 

The Commission is an administrative agency exercising quasi-judicial 
powers. It was created by an Act of Congress and derives its entire power, 
authority and jurisdiction from that Act. (United States v. Ferreira, 13 How. 






39, 45 (1851); compare United States v. Weld , 127 U.S. 51 (1888) with Great 
Western Insurance Co. v. United States, 112 U. S. 193 (1884)). Neither the 


Commission as such, nor the appellees as members of the Commission, pos¬ 
sess any power, authority or jurisdiction over or concerning claims of United 
States nationals against Yugoslavia other than that provided by the Act. Accord¬ 
ingly, any action which the Commission may take in connection with these claims 
to be valid must find justification in the provisions of the Act itself. (School of 
Magnetic Healing v. Me Annuity, 187 U.S. 94, 108 (1902); Philadelphia Co. v. 
Samson, 223 U.S. 605, 621 (1911)). If the Commission takes action not authorised 
by the Act, such action is wholly void, of no legal significance or effect, and the 
courts of the United States may, through the exercise of their general equitable 
powers, protect persons and property rights from any injury which might other¬ 
wise result from such unlawful action. ( Work v. Louisiana , 269 U. S. 250 (1925); 
Stark v. Wicleard, 321 U.S. 288 (1943); Board of Governors v. Agnew, 329 U. S. 

441 (1946); Utah Fuel Co. v. Coal Comm'n , 306 U.S. 56 (1939); Shields v. Utah 
Idaho R. Co ., 305 U.S. 177 (1938)). 

(1) The Commission interpreted the phrase "Nationalization or Other 
Taking* 1 contrary to the express intention of the Congress. 

In interpreting the phrase "nationalization or other takinjg" as used 
throughout the Act, the Commission used the terms "nationalization" and !'other 
taking" as terms of equality that could be used interchangeably. Under this in¬ 
terpretation, the Commission allowed any taking of property which the Govern¬ 
ment of Yugoslavia might assert, whether such taking be illegal or legal, fact 
or fancy, to take precedence over a taking based upon the legal natio n a liz ation 
of the property by a specific act of Yugoslavia. 
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The legislative intent of the term "nationalization or other taking" 
under the Act, clearly indicates that in considering and approving the Act, the 
Congress was primarily concerned with property taken under several Yugo¬ 
slav nationalization laws. As stated by the floor manager of the Act, the 
Hon. Abraham Ribicoff (95 Cong. Rec. 8837): 

"The claims on behalf of American nationals against 
Yugoslavia grow out of policies and actions of the post¬ 
war Communist government of that country. These are 
principally an agrarian reform law of August 1945; a 
law of December 6, 1946, nationalization basic industries; 
a law of May 20, 1948, nationalizing small business enter¬ 
prises; and a law of June 23, 1948, nationalization virtually 
all remaining property in Yugoslavia." 

A similar statement was submitted in the Senate by Senator Schoeppel (96 Cong. 
Rec. 1797-1798). When referring to the taking of the property, Mr. Ribicoff 
discussed it collectively as property which had been nationalized (95 Cong. Rec. 
8851): 

". . . We want it done so that American citizens whose property 
has been nationalized can come before an American tribunal in¬ 
stead of a foreign tribunal and get their money in dollars instead 
of a foreign currency. . ." 

It was recognized by the Congress, however, that if the Commission 
were to be restricted in its deliberations to the consideration of only nationaliza¬ 
tion claims, certain other claims of deprivation of property of United States 
nationals taken legally or illegally, and properly allowable under the principles 
of international law, justice and equity*, would be excluded* For that reason the 
Congress included the term "other taking" in describing what claims would be 
considered by the Commission in an effort to encompass all other deprivations 
of the property of United States nationals which were not under the nationaliza¬ 


tion laws. 
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The Congress made it the duty of the Commission to give as broad an 
interpretation as possible to the term "other taking", when the talcing could not 
be identified as one by nationalization, to prevent the defeat of claims by the 
assertion by Yugoslavia that the property was never taken. As stated by Mr. 
Jack B. Tate, Acting Legal Advisor, Department of State, in response to the 
following question put to him by Hon. Helen G. Douglas (Hearings before the 
Committee on Foreign Affairs of the House of Representatives on the Interj- 
national Claims-Settlement Act of 1949, 81st Cong., P. 14): 

. "Mrs. Douglas, The agreement says ‘nationalization or other 
taking. * What is the difference between 'nationalization 1 and 
'other taking*.? Can you explain? 

Mr. Tate. I would think nationalization obviously is where the 
property is nationalized, and 'other taking 1 is put in there to 
make sure that the label of nationalization is not requisite if it 
is a taking of that kind. " 

The Congress was well-aware that Yugoslavia, although restricted 
under the Agreement to filing briefs amici curiae, was a party in interest in 
each proceeding on each claim. The more claims that they could destroy, the 
greater the likelihood that they would receive some of the $17, 000,000 back, 
since under the Agreement they were entitled to any balance left over after 
the completion of the examination of all claims. That they almost succeeded 
is apparent when the statistics surrounding the Commission's proceedings are 
examined. The Commission considered 1554 claims totaling about $150,000, 000, 
denied 678 claims, and certified 876 awards aggregating $18,817,904.89 (Hear¬ 
ings on Foreign Claims Settlement Commission, H. Comm, on Foreign Affairs, 
84th Cong., p. 98). This represents a recovery to the successful claimants of 
close to 90% before costs of the operation of the Commission. This far exceeded 
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the expected 42. 5% suggested by Rep. Ribicoff in the debates of the Act (95 
Cong. Rec. 8838). 

From the debates and hearings on the Act, it is manifestly clear that 
the Congress and the Department of State knew exactly what was intended when 
the term "other taking" was included in the provisions of the Agreement and 
then carried over into the Act. It was a catch-all term intended to include all 
possible types of takings which claimants might assert, in addition to those 
under the nationalisation laws. "Nationalization" is a term readily understood 
by the Congress to have a particular meaning. If the term had no special mean¬ 
ing, no special significance, why did the Department of State and the Congress 
use it? It would have been far simpler for the term "any taking" to be used in 
lieu of the phrase "nationalization or other taking", and let the Commission 
decide if there was a taking and when the taking took place. In using the term 
"nationalization or other taking" the Congress intended that the Commission 
examine the claim to determine if the property were taken pursuant to a nation¬ 
alization act. If this could not be established, it was then the intention of the 
Congress that the Commission examine the claim to determine if the property 
had been taken by Yugoslavia by some other means. It is inconceivable that 
it ever was the intention of the Congress to permit the Commission to use any 
taking asserted by the Yugoslav Government as a basis for denying clai m s 
founded on legal takings under the nationalization laws. 

The appellants properties were taken under the several nationalization 
laws. The Government of Yugoslavia claimed that they were not taken under 
these laws, but had been taken earlier pursuant to a certain military court 
judgment. The only evidence of the existence of this judgment was the submis- 


sion by Yugoslavia of a certificate of a notation in the files of the Military 
Court in Ljubljana, Yugoslavia that a court proceeding in absentia had been 
held concerning the appellant and that the appellant had been convicted. Using 
only this notation, the Commission denied the appellant's claim. This was 
never the intention of the Congress and the Commission should be required to 
examine the appellant's claim in accordance with the provisions of the Act as 
intended by the Congress. 

(2) The Commission Acted in an Arbitrary and Capricious Manner . 

The United States Supreme Court in discussing the power of the courts 

to control administrative agencies and their officers so that their actions are 

kept within the bounds of the authority granted by Congress, stated in Garfield 

v. Goldsby (1908), 211 U.S. 249, 262: 

"... as has been affirmed by this court in former decisions, 
there is no place in our constitutional system for the exercise 
of arbitrary power, and if the Secretary has exceeded the 
authority conferred upon him by law, then there is power in the 
courts to restore the status of the parties aggrieved by such 
unwarranted action." 

In Stark v. Wickard (1943), 321 U.S. 288, the Court went on to describe the 

extent of this power in the courts (p. 309): 

"When Congress passes an act empowering administrative 
agencies to carry on governmental activities, the power of 
those agencies is circumscribed by the authority granted. 

This permits the courts to participate in law enforcement 
entrusted to administrative bodies only to the extent neces¬ 
sary to protect justifiable individual rights against admini¬ 
strative action fairly beyond the granted powers. The 
.responsibility of determining the limits of statutory grants 
of authority in such instances is a judicial function entrusted 
to the courts by Congress by the statutes establishing courts 
and marking their jurisdiction." 


The Commission's action in denying appellant's claim was such an 
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arbitrary and unjustified denial of appellant's property right in the Yugoslav 
Claims Fund as to require the aid of the equitable powers of this court to 
prevent a blatant miscarriage of justice. 

In order to aid the court in understanding the capricious nature of the 
Commission's action, it will be necessary to discuss a claim decided by the 
Commission in favor of the claimant, Aladar Sege, Docket No. 1467, Decision 
1546. In that claim, as in appellant's, claimant Sege was convicted of a crimi¬ 
nal charge by a Yugoslav court prior to his becoming a citizen of the United 
States. Under the alleged court decree, the property of claimant Sege, like 
the property of appellant, was declared confiscated. Both the property of 
claimant Sege and appellant were subject to nationalization under the Yugoslav 
Nationalization Law of December 6, 1946. However, unlike appellant who 
became a United States citizen prior to said law, claimant Sege became a 
citizen of the United States after its enactment. Also, unlike appellant, claim - 
ant Sege was granted an award for the loss of his property. 

The difference in the results reached in two almost identical claims 

i 

was that the Commission, in deciding appellant's claim, held that appellant's 
property was taken by Yugoslavia as of the date it was declared confiscated by 
the military court. However, die Commission held with respect to claimant 
Sege's claim that his property was not taken until the confiscation decree was 
carried out by the Yugoslav courts. 

Under Yugoslav law, as was stated in the Sege claim, until the con¬ 
fiscation decree is actually carried into effect by a court, property declared 
confiscated, whether by a military or a civil court, although subject to con¬ 
fiscation, is not actually confiscated. How the Commission reached these 
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diametrically opposite conclusions in light of the almost identical nature of the 
two cases has never been clear and certainly cannot be gleaned from the deci¬ 
sions. 

To further emphasise the arbitrary nature of the Commissions deci¬ 
sions in deciding these two cases, the Commission completely ignored the 
admitted fact that claimant Sege's property was subject to nationalization under 
the Nationalization Law of December 6, 1946 and therefore was taken by Yugo¬ 
slavia prior to his becoming a United States citizen. 

The action of the Commission in denying appellant's claim and refusing 
to follow its own established precedent as set forth in the Sege Claim was arbi¬ 
trary and capricious, and deprived appellant of his property right in the Yugoslav 
Claims Fund without due process of law. 

B. The Court Has Power to Declare the Decision of the Commission 
Null and Void . 

As has previously been stated, the Commission is an administrative 
agency exercising quasi-judicial powers. The appellees, however, argue that 
because Section 4(h) of the Act provides that the awards of the Commission shall 
be final and not subject to judicial review, the Commission was empowered to 
proceed to a determination of the validity and amount of claims in any manner 
it chose, even in complete and utter disregard of the standards prescribed by 
Congress in the Act, and the due process requirements of the Fifth Amendment, 
and that no court of this country can do anything about it! In effect, therefore, 
appellees contend that they are the recipients from Congress of complete and 
uncontrolled discretion with respect to the Fund. 

Fortunately, such is not the state of the law. The lack of jurisdiction in 
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the courts to ’‘review 1 * action of administrative agencies or executive officers 
does not endow them with plenary powers to disregard or infringe upon the 
property or personal rights of individuals or arbitrarily or capriciously to 
deprive citizens of their rights under the United States Constitution. It is well 
established that even in areas in which Congress has lawfully vested in an 
executive officer the authority to determine conclusively material and rele¬ 
vant questions of fact arising in the administration of laws enacted by Congress, 
the courts may, through the exercise of their equitable powers, grant relief, 
where the officer has acted beyond the scope of the authority conferred upon 
him. Thus, in School of Magnetic Healing v. Me Annu ity, supra, the Court 
stated (p. 107): 

M Conceding for the purpose of this case, that Congress has 
full and absolute jurisdiction over the mails, and that it may 
provide who may and who may not use them, and that its 
action is not subject to review by the courts, and also con¬ 
ceding the conclusive character of the determination by the 
Postmaster General of any material and relevant questions 
of fact arising in the administration of the statutes of Congress 
relating to his department, the question still remains as to the 
power of the court to grant relief where the Postmaster General 
has assumed and exercised jurisdiction in a case not covered 
by the statutes, and where he has ozdered the detention of mail 
matter when the statutes have not granted him power so to order. 

Has Congress entrusted the administration of these statutes 
wholly to the discretion of the Postmaster General, and to such 
an extent that his determination is conclusive upon all questions 
arising under those statutes, even though the evidence which is 
adduced before him is wholly uncontradicted, and shows beyond 
any room for dispute or doubt that the case in any view is beyond 
the statutes, and not covered or provided for by them?” 

And the Court continued (p. 108)" 

"The act of all its officers must be justified by some law, and 
in case an official violates the law to the injury of an individual 
the courts generally have jurisdiction to grant relief. " 

See also Work v. Louisiana, supra; Williams v. Fanning, 332 



U.S. 490 (1947); Waite v. Macy , 246 U.S. 606 (1918); Morgan v. United States , 
298 U.S. 468 (1918). 

So also where Congress has entrusted the determination of questions 
of law and fact to an administrative agency and the determinations of that agency 
are final and not subject to "review", the courts nevertheless have power to 
prevent the agency from disregarding the express provisions of the law which it 
administers. 

In Estep v. The United States , 327 U.S. 114 (1945), the Court stated 

(p. 122): 

"The provision making the decisions of the local boards final 1 , 
means to us that Congress chose not to give administrative action 
under this Act the customary scope of judicial review which ob¬ 
tains under other statutes. It means that the courts are not to 
weigh the evidence to determine whether the classification made 
by the local boards was justified. The decisions of the local 
boards made in conformity with the regulations are final even 
though they may be erroneous. The question of jurisdiction of 
the local board is reached only if there is no basis in fact for 
the classification which it gave the registrant." 

The case of Utah Fuel Co. v. Coal Commission , supra, also demon¬ 
strates the weakness of appellees 1 contentions in the present case. In the Utah 
Fuel Co. case certain reports had been filed by the plaintiff with the Commission 
under the National Bituminous Coal Act. Under the Act it appeared that these 
reports were to be treated as confidential. However, the Commission issued 
an order, over plaintiff^ objections, which would have resulted in the contents 
of the reports being made public. The plaintiff appealed to the courts seeking 
review of the order and it was held that the courts were without power to review 
and the case was dismissed. Thereupon, the plaintiff brought suit in the District 
Court to enjoin the Commission from carrying out the provisions of the order 
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and it was held that the courts had jurisdiction to entertain such an action. 

See also Shields v. Utah Idaho R. Co ., supra ; United States v. Jones , 
336 U.S. 641 (1949). 

From the few cases cited above* it is clear that there exists a defi¬ 
nite distinction between the jurisdiction of the courts to "review" the final 
v Jdeterminations of an executive officer or an administrative agency and the 
jurisdiction of the courts to control the actions of executive officers and admini¬ 
strative agencies to see that their actions are confined within the bounds of the 
authority conferred by statute. 

Justice Brandeis most ably noted this distinction when he stated: 

"The administrative bodies in the cases referred to by the 
court, on the contrary, are in no sense fact-gathering or 
fact-finding tribunals of first instance. They are tribunals 
of final resort within the scope of their authority. Their 
concern is with matters ordinarily outside of judicial compe¬ 
tence, — the deportation of aliens, the enforcement of 
military discipline, the granting of land patents, and the 
use of the mails, -- matters which are within the power of 
Congress to commit to conclusive executive determination. 

Compare Ex parte Bakelite Corp., 279 U. S. 438, 451. Their 
procedure may be summary and frequently is. With respect 
to them, the function of the courts is not one of review but 
essentially of control — the function of keeping them within 
their statutory authority." (Brandeis, J. , Dissenting in 
Crowell v. Benson , 860, 285 U.S. 22, 29 (1932)). 

In the case of Rubenstein v. Brownell, 92 U. S. App. D. C. 328, 206 
F. 2d 449 (1953), affirmed by an equally divided court, 346 U.S. 929 (1954), 
which held that the courts have power to enjoin the enforcement by the Attorney 
General of a deportation order improperly granted, the Court correctly pointed 
out at the very outset of its opinion that "We are not now reviewing the depor¬ 
tation order." (206 F. 2d 229, 451.)* 

* The holding in this case was affirmed by the Supreme Court in Shaughnessy 
v. Pedreiro (1955) 349 U.S. 48, six members of the court joining in the 
decision (Minton, Reed and Burton, JJ., dissenting). 




Accordingly, Section 4{h) of the Act, under which the action of the 
Commission in allowing or denying claims is made final and conclusive and 
not subject to review, is not a proscription upon the jurisdiction of the courts 
of the United States to control the action of the Commission so that it remains 
within the lawful bounds of the authority conferred by the terms of the Act. 

This section is merely a limitation upon the power of the courts to "review'* 
the determinations of law and fact made by the Commission when it acts within 
the bounds of the authority granted to it. 

Moreover, there is nothing whatever, either in the Act itself or in its 
legislative history, which indicates that Congress intended that the denial of 
judicial review of the decisions of the Commission was to have the effect of 
conferring upon the members of the Commission power to disregard the inten¬ 
tions of the parties to the Yugoslav Claims Fund, the mandates of Congress, 
and constitutional guarantees, and to dispose of the Fund paid to the United 
States, as trustee, by Yugoslavia in such manner as they might choose. On 
the contrary, the Act manifests, exactly the opposite intention. Far from con¬ 
ferring upon the Commission discretion to determine the manner in which the 
Fund would be distributed. Congress carefully defined the claims which would 
be subject to the jurisdiction of the Commission; the laws, treaties, agree¬ 
ments and other factors which were to be applied by the Commission in adjudi¬ 
cating claims; the factual bases upon which claims would be determined; the 
manner in which the decisions of the Commission would be reached; the content 
of decisions; the notices of decisions which would be given to claimants; the 
hearings to which claimants would be entitled; and also provided that except as 
otherwise specifically provided, the Administrative Procedure Act was to be 


complied with by the Commission, Certainly Congress did not intend* by 
barring judicial review of decisions of the Commission to enable the members 
of the Commission to disregard some or all of these provisions of the law and 
thus defeat the existing rights of claimants in the Yugoslav Claims Fund. 

It is clear that Congress did not intend under the present law to de¬ 
prive the courts of the general jurisdiction which they have to require agencies 
of the government to act within the scope of the authority granted to them by 
Congress and accordingly this Court has jurisdiction to grant the relief re¬ 
quested in the present case. 


Point in. Section 4(h) of the Act is unconstitutional in that it deprives 
appellant of his property right in the Yugoslav Claims Fund without due process 
of law . 

In enacting legislation to implement the Yugoslav Claims Agreement, 
Congress included a provision which it was hoped would speed up the determina¬ 
tion of claims covered by the Agreement. It was intended by this provision. 

Sec. 4(h)* to withdraw the decisions of the Commission from judicial review. 

The speedy determination of the claims is, of course* a worthy goal. 
However, it is manifest that Congress in enacting this provision did not intend 
to completely withdraw the Commission^ decisions from all judicial scrutiny 
and permit the Commission, under the protective cloak of this extremely broad 
provision, to run roughshod over any claimant in its haste to conclude its af¬ 
fairs, and destroy his property right in the Yugoslav Claims Fund by exercising 
powers in excess of those granted by the Congress. This would leave a claim¬ 
ant at the complete mercy of the Commission. 





If this was the intention of the Congress, then this Court must recognize 
the inherent unconstitutionality of such a provision* As was stated in St» Joseph 



...When the legislature acts directly, its action is subject to 
judicial scrutiny and determination in order to prevent the trans¬ 
gression of these limits of power. The legislature cannot pre¬ 
clude that scrutiny of determination by a declaration or legislative 
finding. Legislative declaration or finding is necessarily subject 
to independent judicial review upon the facts and the law by courts 
of competent jurisdiction to the end that the Constitution as the 
supreme law of the land may be maintained. " 

The Court then went on to point out that what Congress could not do 
directly; that is, escape constitutional limitations, it certainly could not do by 
acting through an agent (p» 52): 

* .Nor can the legislature escape the constitutional limitation 
by authorizing its agent to make findings that the agent has kept 
within that limitation. Legislative agencies with varying qualifi¬ 
cations, work in a field peculiarly eiqaosed to political demands. 

Some may be expert and impartial, others subservient. It is not 
difficult for them to observe the requirements of law in giving a 
hearing and receiving evidence. But to say that their findings of 
fact may be made conclusive where constitutional rights of liberty 
and property are involved, although die evidence clearly establishes 
that the findings are wrong and constitutional rights have been in¬ 
vaded, is to place these rights at the mercy of the administrative 
officials and seriously to impair the security inherent in our 
judicial safeguards. n 

It has been previously shown that appellant has a property right in the 
Yugoslav Claims Fund (see Point I, supra) . That this property right is entitled 
to protection under the Fifth Amendment to the Constitution is manifest. There 
fore, if the Congress in enacting Section 4(h) of the Act intended to absolutely 
withdraw the decisions of the Commission from all judicial examination, even 
where constitutional rights were involved, then Section 4(h) of the Act is un¬ 
constitutional in that it deprives appellant his property right in the Yugoslav' 
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Claims Fund without due process of law. 

Point IV. The Case of de Vegvar v. Gill i Hand, supra, is not 
Controlling of the Issues in This Case . 

In the de Vegvar case there was no contention that the appellant had 
any property right in the Yugoslav Claims Fund, and that she was deprived 
of that right without due process of law. The appellant herein claimed and 
proved both of these contentions. See Point H, supra. 

In the de Vegvar case, there was no claim of any unauthorized acts 
by the Commission. The judgment there had been rendered by a Yugoslav 
court pursuant to a law enacted by the Yugoslav legislature. In this case, 
however, the judgment was rendered pursuant to an Executive Order issued 
by the Supreme Commander of the Partisans 1 Forces who was completely 
without legislative authority. The Commission altered the certificate of nota¬ 
tion provided by the Yugoslav Government by adding a citation of a law to it, 
thus making it appear that the proceedings pursuant to which the alleged judg¬ 
ment was issued were valid. This is not a mere error in reaching a result, 
but an unauthorized act by the Commission. 

In the de Vegvar case, the jurisdiction of the court which rendered 
the judgment was not attacked, but only the validity of the proceedings before 
that court. In appellants case, the very jurisdiction of the court was attacked. 
The Yugoslav Government, when requested by the Commission to produce the 
judgment, failed and refused to do so, stating that all of the files pertaining 
to the proceeding were lost, and only provided its own statement, a certifi¬ 
cate of notation, of the existence of the alleged judgment. The certificate on 


its face shows that the court which rendered the judgment was without juris* 
diction over the appellant because it was .a military court and the judgment was 
rendered in absentia* See Point II, supra . 

Finally, in the de Vegvar case the appellant did not directly attack the 
validity of Section 4(h) of the Act« Here the appellant contends that this section 
is unconstitutional. See Point HI, supra. 

CONCLUSION 

For the foregoing reasons, we respectfully submit that the order of 
the District Court dismissing the amended complaint and denying appellant 1 * 
motion to amend the amended complaint, should be reversed and remanded. 

Respectfully submitted, 

ACKERMAN St JOVANOVICH 

i 

By_ 

Paul Ackerman 
322 Dupont Circle Building 
Washington, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PAUL DAYTON 

300 Central Park West 

New York, New York 

Plaintiff, 


vs. 

WHITNEY H. GILLILLAND, 
PEARL CARTER PACE, and 
HENRY J. CLAY, Constituting 
the Foreign Claims Settlement 
Commission of the United States, 
and GEORGE M. HUMPHREY, as 
Secretary of the Treasury of the 
United States of America. 

Defendants. 


Civil Action No. 1037-55 


AMENDED COMPLAINT FOR INJUNCTION 

Comes now PAUL DAYTON by his attorney, Paul Ackerman, and for 
his complaint alleges: 

1. The plaintiff is a citizen of the United States and a resident of the 
State of New York. 

2. The defendants, WHITNEY H. GI L. LIL LAND, PEARL CARTER 
PACE, and HENRY J. CLAY are members of the Foreign Claims Settlement 
Commission of the United States (hereinafter referred to as M The Commission") 
established pursuant to Reorganization Plan No. 1 of 1954 adopted under the 
Reorganization Act of 1949 as .amended (5 USC 133Z et seq.), and are sued in 
their official capacity as the Foreign Claims Settlement Commission of the 
United States. Pursuant to said Reorganization Plan ail functions of the 





International Claims Commission established by the International Claims Settle¬ 
ment Act of 1949, as amended (22 USC 1621 et seq. ), were transferred to the 
Commission. 

3. The defendant, GEORGE M. HUMPHREY, is the Secretary of the 
Treasury of the United States and is sued in his official capacity as such. 

4. As hereinafter more fully appears, this action arises under the 
International Claims Settlement Act of 1949 as amended (22 USC 1621 et seq.) 
(hereinafter referred to as the M Act M ), and under the "Agreement between the 
Government of the United States of America and Federal Peoples' Republic of 
Yugoslavia regarding pecuniary claims of the United States and its nationals" 
filed July 19, 1948 and entered into force July 19» 1948 (hereinafter referred 

to as the "Yugoslav Claims Agreement"). 

5. The matter in controversy exceeds, exclusive of interest and 

costs, the sum of Three Thousand ($3, 000. 00) Dollars. 

6. Pursuant to the provisions of the Act, the Commission was given 

jurisdiction to receive, examine, adjudicate and render final decisions with 
respect to claims of nationals of the United States included within the terms of 
the Yugoslav Claims Agreement. 

7. Pursuant to the provisions of the Act and the Rules and regulations 
of the Commission adopted and promulgated thereunder, plaintiff duly filed with 
the Commission on or about the 28th day of June, 1951, a claim included within 
the terms of the Yugoslav Claims Act requesting compensation in the amount of 
One Million Five Hundred Four Thousand S^x Hundred Twenty-four Dollars and 

Seventy-eight Cents ($1,504,624. 78) for thf nationalization or other taking by 
the Government of Yugoslavia of property indirectly owned by the plaintiff 
through the ownership of the following Corporations which were the direct 
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owners of such properties: Ta-Ta A. D. Za Proizvednj, 5%; Mariborska Teks 
Tilna Tvomka Druzba Z. O* Z. , 20%; Nepokretnost S. A., 20%; Varda, Indust- 
arija Drveta Dionicarsko Drustvo, 15%. Simultaneous with the filing of said 
claim and from time to time thereafter, the plaintiff filed with the Commission 
and the Commission received numerous documents, declarations, sworn state¬ 
ments and other evidence and written legal contentions in support of such claim. 
On or about the 15th day of October 1954 the Commission issued a so-called 
Proposed Decision (Dec. No. 1371) under which plaintiff's claim was denied by 
the Commission. The said Proposed Decision denied plaintiff's claim on the 
ground that "the properties involved had been taken over by Yugoslavia prior 
to the date of naturalization" of the claimant, asserting that the date of the 
taking of the properties in question was not the date of the nationalization of such 
properties, but was the date on which certain "other takings" occurred which 
the Commission admitted may have "been accomplished without legal proceed¬ 
ings of any kind or even without a statutory basis for it in Yugoslav law. " 

8. The Commission found that "It appears from official Yugoslav 
records that on August 18, 1945, judgment (No. 965/45) was entered against 
both claimants (and others) by the Military Court of the Maribor Military Dis¬ 
trict, Maribor, Yugoslavia, in proceedings instituted, in absentia as to the 
claimants, under the Yugoslav Enemy Property Law of November 21, 1944 
(Official Gazette No. 2 of February 6, 1945). . ." The Commission* however, 
did not produce the judgment on which it relied to deny the claim of the plaintiff, 
but based its decision on secondary sources of information. An examination of 
judgment No. 965/45 discloses that it was not issued pursuant to the Yugoslav- 
Enemy Property Law of November 21, 1944, but was issued by the Military 
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Cou r t under Uredba O. Vojnim Sudovima (Executive Order Concerning Military 
Courts of May 22, 1944, Sections 13 and 14)* 

In accepting the secondary source of information and in finding that 
judgment No. 965/45 was entered in proceedings instituted under the Yugoslav 
Enemy Property Law of November 2.1, 1944, the Commission changed the very 
content of the judgment upon which it relied. In committing this error and failing 
to examine the judgment in question, the Commission failed to see (1) that the 
Executive Order under which the decree against the plaintiff was actually rendered 
was issued by the .Supreme Command of the Partisans* Forces, which was not, as 
of May 24, 1944, a recognized Yugoslav military force, and therefore was with¬ 
out any legislative power; (2) that this Executive Order was never published in 
any official Gazette, and therefore as a matter of Yugoslav constitutional law 

could not have been effective; and (3) that the Military courts established by this 

\ 

Executive Order had no jurisdiction over civilian persons, except for crimes 
committed in Yugoslavia by war criminals against the Yugoslav population, and 
crimes committed by Yugoslav citizens by aiding enemy forces in Yugoslavia. 
Under principles of international law judgment No. 965/45 cannot be given force 
and effect because it is a judgment of a court, if a court at all, without juris¬ 
diction over the plaintiff since the plaintiff had not been in Europe since 1940 
and was not a Yugoslav citizen. 

9. Thereafter pursuant to the rules and regulations promulgated by 
the Commission, the plaintiff, through his attorneys, duly filed with the .Com- 
mission, and the Commission duly received, objections to the denial of the 
claim, together with an assignment of the errors relied upon, an accompanying 
brief in support thereof, and a request for a hearing on the claim for the purpose 
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of taking evidence upon the errors assigned. The Commission thereafter 
granted the plaintiff's request for a hearing for a hearing for the purpose of 
taking evidence on the errors assigned, which errors related solely to the 
issue of the validity of the claim and to the value of the claim. Such hearing 
was held on the 23rd day of December 1954 before George W. Spangler, an 
examiner designated by the Commission. 

10. During the course of the hearing it was again contended by counsel 
for the plaintiff that the dates of nationalization were the dates of the actual tak¬ 
ing of the property by the Yugoslav Government and not the dates of the "other 
takings" as alleged by the Yugoslav Government. Further, that the documents 
relied upon by the Commission as proof of the confiscation of the property of 
the plaintiff were not exactly the records which were originally on file in 
Yugoslavia. At the conclusion of the hearing Mr. Spangler again acknowledged 
the possibility "that some of the documents here (upon which the Commission 
based its decision denying plaintiff's claim) may have been tampered with and 
the Commission may not have received true copies." 

Notwithstanding the continued agreement by the Commission that its 
decision was based upon information and belief supplied by the Yugoslav Govern¬ 
ment, which information and belief the Commission acknowledged may well 
have been tampered with and false, and that these takings which were alleged 
by the Yugoslav Government to have occurred before the nationalization of the 
properties in question may have been illegal, the Commission rendered a Final 
Decision on or about December 30, 1954, affirming the Proposed Decision of 
October 15, 1954. The effect of the Commission^ action was to hold that 
Congress under the Act had empowered the Commission to use the terms 




- 6a- 


" nationalization" and "other taking", as set forth in the phrase "nationalization 
ox other taking", in an-alternative sense, thus allowing any taking which the 
Yugoslav Government might assert, whether such taking be illegal or legal, 
fact or fancy, to take precedence over a claim based upon the nationalization 
of the property, and be used as grounds for denying such claim. 

11. An examination of the legislative intent with respect to the term 
"nationalization or other taking" under the Act, clearly indicates that in con¬ 
sidering and approving the Act, the Congress was primarily concerned with 
property taken under the Yugoslav agrarian reform of August 1945, involving 
the'Nationalization and distribution of excess farm holdings, the nationalization 
of basic industries by Yugoslavia Tinder the Act of December 6, 1946, the nation¬ 
alization of small business enterprises under the Act of May 20, 1948, an amend¬ 
ment to the Act of December 6, 1946, and the nationalization of virtually all 
remaining property by an Act of June 23, 1948, a further amendment to the Act 
of December 6, 1946. It was recognized by the Congress, however, that if the 
Commission were to be restricted in its deliberations to the consideration of 
only those claims of the taking of properties by nationalization, certain other 
claims of deprivation of property of United States nationals taken legally or il¬ 
legally, and properly allowable under the principles of international law, justice 
and equity, would be excluded. For that reason the Congress included the term 
"other taking" in describing what claims would be considered by the Commission 
in an effort to encompass all other deprivations of United States nationals by 
takings by the Yugoslav Government which were not under the nationalization 
laws. It was clearly not the intention of the Congress to permit the Commission 
to use any taking asserted by the Yugoslav Government as a basis for denying 
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claims founded on legal takings under the national!nation laws, especially 
where there was doubt as to the legality of such "other takings". 

12. Pursuant to the provisions of the Act, George M. Humphrey, 
Secretary of the Treasury of the United States, is authorized and directed to 
pay out of the Yugoslav Claims Fund established under the Act to claimants 
whose awards have been certified to him by the Commission pursuant to Sec¬ 
tion 5 of the Act, certain sums which are to be computed on die basis of the 
awards certified to the said defendant by the Commission. On information and 
belief many awards have been certified by the Commission and the total amount 
of such awards far exceeds the sums in the said Yugoslav Claims Fund. There 
fore, the Yugoslav Claims Fund will be insufficient to pay all awards of the 
Commission in full and, in accordance with the provisions of the Act, the said 
defendant will pay all such awards only a pro rata part thereof, which part will 
be computed on the basis of the total amount of all awards certified to the said 
defendant by the Commission. Unless the said defendant is enjoined by the 
Court from paying out of the Yugoslav Claims Fund amounts which would de¬ 
crease the Fund to an amount less than the full amount of the claim of the 
plaintiff herein, the Yugoslav Claims Fund may be fully depleted before the 
plaintiff's claim can be determined by the Commission in accordance with the 
provisions of the Act as intended by the Congress. In effect, therefore, the 
rights granted to the claimant under the Act will be completely defeated. 

13. Plaintiff has no adequate remedy either at common law or under 
the statutes. The Act prohibits review by the Courts of the decisions of the 
Commission and the decision of the Commission on the plaintiff's claim is not. 


therefore, appealable or re viewable under the statute, and the plaintiff has no 
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remedy except through the aid of the equity process of this Court. 

WHEREFORE* the plaintiff prays: 

1. That the Final Decision of the Foreign Claims Settlement Commis¬ 
sion in Claim No* Y-1117, Decision No. 1371, be declared to be contrary to 
the fact a and to the law and null and void, and that the said Commission be re¬ 
quired to declare the same as ineffective. That the Commission be further 

i 

required to decide such claim in accordance with the facts and the provisions 
of the Act as intended by the Congress, and to certify an award made in accord¬ 
ance with such decision to the Secretary of the Treasury of the United States 
in accordance with the provisions of Section 5 of the Act. 

2. That until final disposition of the claim of the plaintiff by the 
Commission in accordance with the provisions of the Act, the defendant, George 
M. Humphrey, the Secretary of the Treasury of the United States, be enjoined 
and restrained from making payments out of the Yugoslav Claims Fund which 
would reduce the total amount in such Fund to a sum less than $1, 504, 624. 78, 
in addition to such other sums as may heretofore have been set aside pending 
the adjudication of other claims for judicial relief. 

3. For such other and further relief as to the Court may aeem just 
and proper. 


Paul Ackerman 
Attorney for Plaintiff 
201-205 Tower Building, N^W., 
Washington 5, D. C. 
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ANSWER TO AMENDED COMPLAINT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(SAME TITLE) 


First Defense 

The Court is without jurisdiction to review the action of the defendants. 

Second Defense 

The amended complaint fails to state a claim upon which relief can be 


granted. 


Third Defense 


Answering specifically the numbered paragraphs of the amended com¬ 
plaint, defendants aver: 

1, 2, 3, 4, 5 and 6. Admitted. 

7. The allegations contained in paragraph 7 of the amended complaint 
with the following exceptions: 

(a) The allegation that plaintiff*s claim was a claim included 
within the terms of the Yugoslav Claims Act (sic) is a 
conclusion of law which defendants are not required to 
answer. In any event, it is denied. 

(b) It is denied that the proposed decision stated that the 
date of the taking of the properties in question was not 
the "date of Nationalisation of such properties". 

(c) It is denied that the Commission in its proposed deci¬ 
sion admitted or found that the taking of plaintiff's 
property may have been accomplished without legal 
proceedings of any kind or even without a statutory 
basis for it in Yugoslav law. 

8. The allegations contained in paragraph 8 of the amended complaint 
are immaterial. The first sentence thereof is admitted. The remaining allega¬ 


tions thereof are denied 


\ 

9. The allegations contained in paragraph 9 of the amended complaint 
are admitted except it is averred that plaintiffs hearing was held on November 
23, 1954 and not on December 23, 1954 as alleged in paragraph 9. 

10. The first sentence of paragraph 10 of the amended complaint is 
immaterial. The second sentence is denied. The third sentence is denied as 
stated. Defendants avex that the statement of Mr. Spangler was as follows: 

M I would like to make a short statement about the case 
and the hearing. 

"First of all, the Commission never takes in any sense 
an antagonistic position regarding claimants. Both the claim¬ 
ants and the Commission in this case have a difficult problem. 

Under the agreement with Yugoslavia we have the right and we 
do request evidence in support of or in refutation of claims. 

We also have a large staff in Yugoslavia whose job is to examine 
records, evaluate property. In fact, substantially all properties 
in the claims before the Commission have been examined by in¬ 
vestigation on the spot. 

"We are, however, with respect to official documents, 
especially court decisions, limited to what the Yugoslav Govern¬ 
ment will give us. We would have no way to controvert the 
evidence furnished by the Yugoslav Government unless proper 
evidence is received in some other way. 

"There is a possibility, as you suggest, that some of 
the documents here may have been tampered with and the Com¬ 
mission may not have received true copies. The claimants are 
always invited to use every resource at their command to get 
us any evidence they might be able to obtain themselves which 
would controvert that evidence. It may not even now be too 
late for the claimants to get additional evidence from Yugoslavia. 
Many of the claimants before the Commission have attorneys in 
Yugoslavia and have had them obtain documents even up to the 
last few days. We get them almost every day. You might con¬ 
sider that possibility. 

"Whatever the Commission may ultimately decide with 
respect to this case, I am sure that it will not be in any spirit 
of hostility. It will be one of not having any better evidence than 
that furnished by the Yugoslav Government. If a foreign govern¬ 
ment fails to give us accurate documents, it is greatly to be 
deplored, but I don't believe the Commission has yet thought of 
any way to compel them to do so. 



"We have outstanding to our office in Belgrade a very- 
specific request for additional documents in these cases* They, 

I am sure, will exhaust every effort* Generally our efforts 
have been very successful, and we have succeeded in obtaining 
what appear to be reliable documents in substantially all cases. 

This may be an exception* If that evidence comes in in time 
for consideration by the Commission, it certainly will be con¬ 
sidered* We have not given up either on thisease, and it is not 
in the spirit of trying to iind a way to disallow it. It is the 
spirit of trying to find a way to allow it if it can be legally 
allowed, and a substantial part of it at least turns upon the 
date of taking which is a legal matter. 

"In the event that you do wish to obtain any additional 
evidence regarding the case, it is, however, most important 
that you start the wheels today and get the evidence at the 
earliest possible date. I recommend that you try. " 

With respect to the fourth sentence of paragraph 10 of the amended complaint, 

it is .admitted that the Commission rendered a final decision on or about 

December 30, 1954, affirming the proposed decision of October 15, 1954. 

The remaining allegations of-the fourth sentence are denied. The remaining 

allegations of paragraph 10 are argumentative and require no answer. 

11. The allegations contained in paragraph 11 of the amended com¬ 
plaint are argumentative and require no answer. 

12. The first three sentences contained in paragraph 12 of the amended 
complaint are admitted. The fourth sentence contained therein is ad mi tted ex¬ 
cept defendants deny that plaintiff's claim was not determined in accordance with 
the provisions of the Act as intended by Congress. The fifth sentence thereof is 
denied. 


13. The first sentence contained in paragraph 13 of the complaint is 
denied. The second sentence is admitted except defendants deny that the Court 
may, in the exercise of its general equity powers, review the decision of the 


Commission. 
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WHEREFORE, having fully answered defendants demand judgment, 
together with the costs of this action. 



/si LEO A. ROVER 
LEO A. ROYER 
United States Attorney 


/s / OLIVER GASCH _ 

OLIVER GASCH 

Assistant United States Attorney 


Is/ FRANK H. STRICKLER 
FRANK H. STRICKLER 
Assistant United States Attorney 


/s/ ROBERT L. TOOMEY 
ROBERT L. TOOMEY 
Assistant United States Attorney 


Certificate of Service 

I hereby certify that service of the foregoing Answer to Amended 
Complaint has been made upon plaintiff by mailing a c opy thereof to his attorney, 
Paul Ackerman, Esq., 201-205 Tower Building, Washington, D. C., this 19th 
day of April, 1955. 

/a/ ROBERT L» , TOOMEY 
ROBERT L. TOOMEY 
Assistant United States Attorney 
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MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(SAME TITLE) 


Come now defendants and by their attorney, the United States Attorney 
for the District of Columbia, move the Court to dismiss the amended complaint 
herein upon the ground that the Court lacks jurisdiction of the subject matter of 
this action* 


/a/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 


/s/ Oliver Gasch _ 

OLIVER GASCH 

Assistant United States Attorney 


/s/ Frank H* Strickler 
FRANK H* STRICKLER 
Assistant United States Attorney 


/s/ Robert L. Toamey 
ROBERT L. TOOMET 
Assistant United States Attorney 

Certificate of Service 


I hereby certify that service of the foregoing Motion to Dismiss to¬ 
gether with Points and Authorities in support thereof lias been made upon 
plaintiff by mailing copies thereof to his attorney, Paul Ackerman, Esquire, 
Suite 605, 2000 P Street, N. W., Washington, D. C., this 5th day of April 
1956* 

la/ Robert L. Toomey _ 

ROBERT L. TOOMEY 
Assistant United States Attorney 


PROPOSED AMENDMENT TO 
AMENDED COMPLAINT FOR INJUNCTION 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

* 

{SAME TITLE) 

Comes now PAUL DAYTON by his attorney* PAUL ACKERMAN, and 
for his complaint alleges: 

1* The plaintiff is a citizen of the United States and a resident of the 
State of New York, 

2. The defendants, WHITNEY H. GILLILLAND, PEARL CARTER 
PACE, and HENRY J, CLAY are members of the Foreign Claims Settlement 
Commission of the United States (hereinafter referred to as "The Commission") 
established pursuant to Reorganization Plan No. 1 of 1954 adopted under the 
Reorganization Act of 1949 as amended (5 USC 133Z et seq.), and are sued in 
their official capacity as the Foreign Claims Settlement Commission of the 
United States. Pursuant to said Reorganization Plan all functions of the Inter¬ 
national Claims Commission established by the International Claims Settlement 
Act of 1949* as amended (22 USC 1621 et seq.), were transferred to the Com¬ 
mission. 

3. The defendant, GEORGE M. HUMPHREY, is the Secretary of the 
Treasury of the United States and is sued in his official capacity as such. 

4* On July 19, 1948, the United States and the Federal Peoples* Repub¬ 
lic of Yugoslavia entered into an agreement whereby the Secretary of the Treasury 
of the United States unblocked certain Yugoslav assets located in the United States, 


and the Government of Yugoslavia paid into the United States Treasury $17, 000, 000 
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of these .assets in full settlement and discharge of all claims of the Government 
of the United States and its nationals against the Government of Yugoslavia on 
account of the nationalization or other taking by Yugoslavia of property and of 
rights and interests in and with respect to property which had occurred be* 
tween September 1, 1938 and July 19, 1948. Thus was created the Yugoslav 
Claims Fund for the benefit of all United States nationals who had claims 
against Yugoslavia for the loss of property provided for in the agreement. The 
figure $17,000, 000 was based on what were acknowledged to be outstanding 
claims against Yugoslavia by United States nationals, such as the plaintiff. If 
after adjudicating all claims any balance remained, that balance was to be re* 
turned to Yugoslavia. All costs of adjudicating the cl^iims was to be charged 
against claimants. 

Plaintiff has been a United States citizen since July 25, 1946. He had 
property in Yugoslavia which was taken by Yugoslavia pursuant to the Nationali¬ 
zation Law of December 6, 1946, which taking was included within the terms 
of the agreement. Plaintiff, therefore, has a property right in the Yugoslav 
Claims Fund. 

5. As hereinafter more fully appears, this action arises under the 
International Claims Settlement Act of 1949 as amended (22 USC 1621 et seq.) 
(hereinafter referred to as the ’’Act"), and under the "Agreement between the 
Government of the United States of America and Federal Peoples* Republic of 
Yugoslavia regarding pecuniary claims of the United States and its nationals" 
filed July 19, 1948 and entered into force July 19, 1948 (hereinafter referred 
to as the "Yugoslav Claims Agreement"). 

6. The matter in controversy exceeds, exclusive of interest and costs. 




the sum of Three Thousand. ($3, 000. 00) Dollars. 

7. Pursuant to the provisions of the Act, the Commission was given 
jurisdiction to receive, examine, adjudicate and render final decisions with 
respect to claims of nationals of the United States included within the terms of 
the Yugoslav Claims Agreement. 

8. Pursuant to the provisions of the Act and the Rules and regulations 
of the Commission adopted and promulgated thereunder, plaintiff duly filed with 
the Commission on or about the 28th day of June, 1951, a claim included within 
the terms of the Yugoslav Claims Act requesting compensation in the amount of 
One Million Five Hundred Four Thousand Six Hundred Twenty-four Dollars and 
Seventy-eight Cents ($1, 504, 624. 78) for the nationalization or other taking by the 
Government of Yugoslavia of property indirectly owned by the plaintiff through the 
ownership of the following Corporations which were the direct owners of such 
properties: Ta-Ta A. D. Za Proizvednj, 5%; Mariborska Teks Tilna Tvornka 
Druzba Z.O.Z. , 20%; Nepokretnost S.A., 20%; Varda, Indus tar ija Drveta 
Dionicarsko Drustvo, 15%. - Simultaneous with the filing of said claim and from 
time to time thereafter, the plaintiff filed with the Commission and the Com¬ 
mission received numerous documents, declarations, sworn statements and other 
evidence and written legal contentions in support of such claim. On or about the 
15th day of October, 1954, the Commission issued a so-called Proposed Decision 
(Dec. No. 1371) under which plaintiff's claim was denied by the Commission. The 
said Proposed Decision denied plaintiff's claim on the ground that "the proper¬ 
ties involved had been taken over by Yugoslavia prior to the date of naturaliza¬ 
tion" of the claimant, asserting that the date of the taking of the properties in 
question, was not the date of the nationalization of such properties, but was the 
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date on which certain "other takings" occurred which the Commission admitted 
may have "been accomplished without legal proceedings of any kind or even 
without a statutory basis for it in Yugoslav law* " 

9. The Commission found that "It appears from official Yugoslav 
records that on August 18, 1945, judgment (No. 965/45) was entered against 
both claimants (and others)by the Military Court of the Maribor Military Dis¬ 
trict, Maribor, Yugoslavia, in proceedings instituted, in absentia, as to the 
claimants, under the Yugoslav Enemy Property Law of November 21, 1944 
(Official Gazette No. 2 of February 6, 1945). « •" The Commission, however, 
did not produce the judgment on which it relied to deny’ the claim of the plain¬ 
tiff, but based its decision on secondary sources of information. An examina¬ 
tion of judgment No. 965/45 discloses that it was not issued pursuant to the 
Yugoslav Enemy Property Law of November 21, 1944, but was issued by the 
Military Court under Uredba O Vojnim Sudovima (Executive Order Concerning 
Military Courts of May 22, 1944, Sections 13 and 14)* 

In accepting the secondary source of information and in finding that 
judgment No. 965/45 was entered in proceedings instituted under the Yugoslav 
Enemy Property Law of November 21, 1944, the Commission changed the very 
content of the judgment upon which it relied. In committing this error, and fail¬ 
ing to examine the judgment in question, the Commission failed to see (1) that 
the .Executive Order under which the decree against the plaintiff was actually 
rendered was issued by the Supreme Command of the Partisans’ Forces, which 
was not, as of May 24, 1944, a recognized Yugoslav military force, and there¬ 
fore was without any legislative power; (2) that this Executive Order was never 
published in any official Gazette, and therefore as a matter of Yugoslav 
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constitutional law could not have been effective; and (3) that the Military courts 
established by this Executive Order had no jurisdiction over civilian persons, 
except for crimes committed in Yugoslavia by war criminals against the Yugo¬ 
slav population, and crimes committed by Yugoslav citizens by aiding enemy 
forces in Yugoslavia. 

Under principles of international law judgment No. 965/45 cannot be 
given force and effect because it is a judgment of a court, if a court at all, 
without jurisdiction over the plaintiff since the plaintiff had not been in Europe 
since 1940 and was not a Yugoslav citizen. The action of the Commission, in 
relying on the certificate issued by the Yugoslav Government to deny plaintiff'sf 
claim, deprived plaintiff of his property right in the Yugoslav Claims Fund with¬ 
out due process of law in violation of the Fifth Amendment to the United States 
Constitution. 

10. Thereafter pursuant to the rules and regulations promulgated by 
the Commission, the plaintiff, through his attorneys, duly filed with the Com¬ 
mission, and the Commission duly received, objections to the denial of the claim, 
together with an assignment of the errors relied upon, an accompanying brief in 
support thereof, and a request for a hearing on the claim for the purpose of 
taking evidence upon the errors assigned. The Commission thereafter granted 
the plaintiff's request fora hearing for the purpose of taking^ evidence on the 
errors assigned, which errors related solely to the issue of the validity of the 
claim and to the value of the claim. Such hearing was he Id on the 23rd day of 

J 

December 1954 before George W. Spangler, an examiner designated by the 
Commission. 

r ’ ■ 

* S' 

11. During the course of the hearing it was again contended by counsel 
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for the plaintiff that the dates of nationalization were the dates of the actual 
taking of the property by the Yugoslav Government and not the dates of the 
"other takings" as alleged by the Yugoslav Government Further, that the 
documents relied upon by the Commission as proof of the confiscation of the 
property of the plaintiff were not exactly the records which were originally 
on file in Yugoslavia. At the conclusion of the hearing Mr. Spangler again 
acknowledged the possibility "that some of the documents here (upon which 
the Commission based its decision denying plaintiff's claim) may have been 
tampered with and the Commission may not have received true copies. " 

Notwithstanding the continued agreement by the Commission that its 
decision was based upon information and belief supplied by the Yugoslav 
Government, which information and belief the Commission acknowledged may 
well have been tampered with and false, and that these taking which were al¬ 
leged by the Yugoslav Government to have occurred before the nationalization 
of the properties in question may have been illegal, the Commission rendered 
a Final Decision on or about December 30, 1954, affirming the Proposed 
Decision of Octbber 15, 1954. The effect of the Commission's action was to 
hold that Congress under the Act lad empowered the Commission to use the 
terms "nationalization" and "other taking", as set forth in the phrase "national¬ 
ization or other taking", in an alternative sense, thus allowing any taking which 
the Yugoslav Government might assert, whether such taking be illegal or legal, 
fact or fancy, to take precedence over a claim based upon the nationalization 
of the property, and be used as grounds for denying such claim. 

12. An examination of the legislative intent with respect to the term 
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"nationalization, or other taking" under the Act, clearly indicates that in consider¬ 
ing and approving the Act, the Congress -was primarily concerned .with property 
taken under the Yugoslav agrarian reform of August 1945, involving the nationalize- 
tion and distribution of excess farm holdings, the nationalization of basic indus¬ 
tries by Yugoslavia under the Act of December 6, 1946, the nationalization of 
small business enterprises under the Act of May 20, 1948, an amendment to the 
Act of December 6, 1946, and the nationalization of virtually all remaining 
property by an Act of June 23, 1948, a further amendment to the Act of December 
6, 1946* It was recognized by the Congress, however, that if the Commission 
were to be restricted in its deliberations to the consideration of only those 
claims of the taking of properties by nationalization, certain other claims of 
deprivation of property of United States nationals taken legally or illegally, and 
properly allowable under the principles of international law, justice and equity, 
would be excluded. For that reason the Congress included the term "other 
taking" in describing what claims would be considered by the Commission in 
an effort to encompass all other deprivations of United States nationals by 
takings by the Yugoslav Government which were not under the nationalization 
laws. It was clearly not the intention of the Congress to permit the Commission 
to use any taking asserted by the Yugoslav Government as a basis for denying 
claims founded on legal takings under the nationalization laws, especially where 
there was doubt as to the legality of such "other takings". 

13. The Commission denied plaintiffs claim on the basis of a mili- 
tary court decree declaring plaintiff ( s property confiscated. In the case of 
AJLADAR SEGE, Docket No. Y-1467, Foreign Claims Settlement Decision 1546, 
the Commission made an award to the claimant on the basis that although the 
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Yugoslav court decree declared the claimant’s property confiscated, the prop¬ 
erty was not actually confiscated until the confiscation decree was actually 
carried out* Under Yugoslav law, whether property is declared confiscated 
by a civil or military court, the confiscation procedure is the same. There¬ 
fore, the denial of plaintiff's claim by the Commission was arbitrary and 
capricious and deprived plaintiff of his property right in the Yugoslav Claims 
Fund without due process of law in violation of the Fifth Amendment to the 
Constitution. 

14. Section 4(h) of the Act which prohibits review is unconstitutional 
since the Congress lacks the power to prevent judicial tribunals from scruti¬ 
nizing the findings of administrative agencies where agency action has resulted 
in a denial of property rights without due process of law in violation of the 
Fifth Amendment to the Constitution. 

15. Pursuant to the provisions of the Act, George M. Humphrey, 
Secretary of the Treasury of the United States, is authorized and directed to 
pay out of the Yugoslav Claims Fund established under the Act to claimants 
whose awards have been certified to him by the Commission pursuant to Section 
5 of the Act, certain sums which are to be computed on the basis of the awards 
certified to the said defendant by the Commission. On information and belief 
many awards have been certified by the Commission and the total amount of 
such awards far exceeds the sums in the said Yugoslav Claims Fund. There¬ 
fore, the Yugoslav Claims Fund will be insufficient to pay all awards of the 
Commission in full and, in accordance with the provisions of the Act, the said 
defendant will pay all such awards only a pro rata part thereof, which part will 
be computed on the basis of the total amount of all awards certified to the said 
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defendant by the Commission. Unless the said defendant is enjoined by the 
Court from paying out of the Yugoslav Claims Fund amounts which would de¬ 
crease the Fund to an amount less than the full amount of the claim of the plain¬ 
tiff herein* the Yugoslav Claims Fund may be fully depleted before the plaintiffs 
claim can be determined by the Commission in accordance with the provisions 
of the Act as intended by the Congress. In effect, therefore, the rights granted 
to the claimant under the Act will be completely defeated. 

16. Plaintiff has no adequate remedy either at common law or under 
the statutes. The Act prohibits review by the Courts of the decisions of the 
Commission and the decision of the Commission on the plaintiff's claim is not, 
therefore, appealable or re viewable under the statute, and the plaintiff has no 
remedy except through the aid of the equity process of this Court. 

WHEREFORE, the plaintiff prays: 

1. That the Final Decision of the Foreign Claims Settlement Commis¬ 
sion in Claim No. Y-1117, Decision No. 1371, be declared to be contrary to the 
facts and to the law and null and void, and that the said Commission be required 
to declare the same as ineffective. That the Commission be further required to 
decide such claim in accordance with the facts and the provisions of the Act as 
intended by the Congress, and to certify an award made in accordance with such 

decision to the Secretary of the: Treasury of the United States in accordance with 

• • 

the provisions of Section 5 of the Act. 

2. That Section 4(h) of the Act be declared unconstitutional. 

3. That until final disposition of the claim of the plaintiff by the Com¬ 
mission in accordance with the provisions of the Act, the defendant, George M. 
Humphrey, the Secretary of the Treasury of the United States, be enjoined and 
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res trained from making payments out of the Yugoslav Claims Fund which would 
reduce the total amount in such Fund to a sum less than $1, 504, 624. 78, in ad¬ 
dition to such other sums as may heretofore have been set aside pending the 
adjudication of other claims for judicial relief. 

4. For such other and further relief as to the Court may seem just 


and proper. 


ACKERMAN & JOVANOVICH 


By_ 

Paul Ackerman 
Attorney for Plaintiff 
322 Dupont Circle Building 
Washington, D. C. 
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ORD ER 

UNITED ST ATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

SAME TITLE 

This cause came on for hearing on plaintiffs motion for a prelimi¬ 
nary injunction, defendants' motion to dismiss, and plaintiff's motion for 
leave to amend his amended complaint. Upon consideration whereof the Court 
finds that it does not have jurisdiction of the subject matter of this action. 
Accordingly, it is by the Court this 4th day of May 1956 

ORDERED that the amended complaint be and the same hereby is 
dismissed, and it is 

FURTHER ORDERED that plaintiff 1 s motion for a preliminary injunc¬ 
tion be and the same hereby is denied, and it is 

FURTHER ORDERED that plaintiff's motion for leave to file an 
amended complaint be and the same hereby is denied. 

/s/ F. DICKINSON LETTS 
JUDGE 

Certificate of Service 

I hereby certify that service of the foregoing Order has been made 
upon plaintiff by mailing a copy thereof to his attorney, Paul Acker m a n , Esq., 
322 Dupont Circle Building, Washington, D. C., this 4th day of May 1956. 

/s/ Robert L. Toomey _ 

ROBERT L. TOOMEY 
Assistant United States Attorney 
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NOTICE OF APPEAL 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SAME TITLE 


Notice is hereby given that PAUL DAYTON, plaintiff above named, 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the order entered herein dismissing the complaint herein 
on the ground that the court lacks jurisdiction of the subject matter of the 
action* 


Dated: May 7, 1956 


ACKERMAN & JOVANOVTCH 


By / s / Paul Acke rman _ 

Paul Ackerman 
322 Dupont Circle Building 
Washington, D. C. 
Attorneys for Plaintiff 
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ORDER 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 13,340 APRIL Term, 1956 

Paul Dayton, 


Appellant, 

v. United States Court of Appeals 

For the 

Whitney Gillilland, et al., District of Columbia Circuit 

constituting the Foreign Claims 

Settlement Commission of the FIXED. MAY 14 1956 

United States, et al., 

Joseph W. Stewart 

Appellees Clerk 

Before: Prettyman, Wilbur K. Miller and Bastian, 

Circuit Judges, in Chambers 

This case came on for consideration on appellants motion for a 
temporary restraining order and said motion was argued by counsel. 

Upon consideration whereof, it is ORDERED by the Court that the 
aforesaid motion be, and it is hereby, denied. 


Per Curiam. 


Dated: May 14, 1956 

Circuit Judge Wilbur K. Miller dissents. 

Wilbur K. Miller, Circuit Judge, dissenting: I agree with the majority that 
the foregoing order is justified by de Vegvar v. Gillilland , No. 12,791, decided 
December 22, 1955. I still think that decision, from which I dissented, is clearly 
wrong and should be overruled. It is, of course, our policy that a recent decision 
of one panel should not be overruled by another. In order that the full bench may 
consider whether the de Vegvar case should be overruled, I dissent here, and 
move that this motion be reheard by the court sitting en banc. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SAME TITLE 


Washington, D. C. 

Wednesday, May 2, 1956 

Before Judge F. DICKINSON LETTS at 10 a. m. today, on defend¬ 
ants motion to dismiss. 

Appearances: 

For plaintiff: 

Mr. PAUL ACKERMAN 
For defendant: 

Mr. ROBERT L. TOOMEY 

PROCEEDINGS 

THE DEPUTY CLERK. No. 4, Dayton versus Gillilland. 

THE COURT. Mr. Toomey, I understand you bring this motion. 

MR. TOOMEY. That is right. Your Honor. 

I understand counsel for the plaintiff wants to make a preliminary 
comment. 

THE COURT. Yes. 

MR. ACKERMAN. May it please the Court, I would like to move at 
this time to amend my pleadings. This amendment will not prejudice the de¬ 
fendants in any way in their rights; it doesn't add or subtract any parties, and 
it is intended to clarify an issue which we believe requires clarification. 


namely, the property right of the plaintiff in this action. 

THE COURT. Has Mr. Toomey seen your proposed amendment? 

MR. TOOMEY. I haven't seen any proposed amendment. Your Honor. 

I know wherein he requests leave to amend, or I think I know generally where¬ 
in the complaint would be amended. I do oppose it. 

I think when we have gotten to this stp.ge and are here ready to argue 
a motion to dismiss, for the other side to come in at that time and ask to amend 
its complaint is highly improper, especially in view of the fact that it has al¬ 
ready been amended once. 

In the second place, the amendment, I think, will do no good, in that 
he wants to amend to -- 

THE COURT. Mr. Toomey, if you will pardon me. 

Mr. TOOMEY. Yes, sir. 

THE COURT. Mr. Ackerman, of course in this Court we don't pro¬ 
ceed on oral motions. They must be in writing, and it would be necessary for 
you to accompany your motion by your proposed amendment; and that is not here. 

MR. ACKERMAN. I have that in my hand. Your Honor. If Your Honor 
please, may I hand this up to the bench? 

THE COURT. At any rate, the opposing counsel has not had any op¬ 
portunity to see it. 

MR. ACKERMAN. We would be pleased to allow opposing counsel to 
have an opportunity to see it. But I don't believe this will affect his case in any 
way, and I don’t see really why he should object to it. 

MR. TOOMEY. Your Honor, I might make this suggestion. The case 
is here on motion to dismiss. If our motion is granted, as we feel it would be. 


k 
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it would then be proper for the plaintiff to seek leave to amend his complaint, 
in order to state a cause of action or state a claim where a motion to dismiss 
would not lie. In other words, it should come after the disposition of this 
motion. 

THE COURT. I think that is correct. We could not proceed this 
morning if I should allow it. 

Mr. Toomey, will you please tell me about the case. 

* * * * 

(Counsel having been heard:) 

THE COURT. The Court thinks it is quite clear that the Court lacks 
jurisdiction of the subject-matter. Accordingly the motion to dismiss will be 
granted and the motion of plaintiff for preliminary injunction will be denied. 

Mr. Toomey will present an appropriate order. 

MR. TOOMEY. Yes, Your Honor. 

MR. ACKERMAN. May I move at this time. Your Honor, to amend 
my pleadings ? 

THE COURT. We could not do that without knowing how you wanted 
to amend it. 

MR. ACKERMAN. To more specifically state the property right in¬ 
volved in this claim. 

MR. TOOMEY. Your Honor, I oppose such an amendment, on the 
ground that since the Court does not have jurisdiction -- 

THE COURT. That doesn't mean anything to the Court. 

MR. ACKERMAN. Your Honor, in the De Vegvar case, as Mr. 
Toomey has pointed out, it was stated that the issue was a claim, that the 
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plaintiff had filed a claim with the Commission. In arguing the De Vegvar case 
the Government pointed out that Mrs. De Vegvar had established no -- 

THE COURT. But I am telling you that I don't know what your amend¬ 
ment is. 

MR. ACKERMAN. I would like to offer it to the Court at this time. 
Your Honor. I have it here and I have the motion to accompany it. 

THE COURT. I haven't seen it. 

MR. ACKERMAN* May I? (handing papers to the Deputy Clerk, 
which were handed up). 

THE COURT. What is called "Amendment to amended complaint" may 
be changed so that it reads "Proposed amendment," and it may be attached to the 
motion for leave to file amended complaint; and as such, for the sake of the 
record, it may be included in the file. 

MR. ACKERMAN. Thank you. 

THE COURT. . The motion will be denied; and, Mr. Toomey, you may 
include that in your order. 

MR. TOOMEY. Very well. Your Honor. 

THE COURT. Change that so that it reads "Proposed amendment. " 

REPORTER'S CERTIFICATE 

This record is certified by the undersigned reporter of the United 
States District Court for the District of Columbia to be the official transcript 
of the proceedings indicated. 

/s/ THOMAS 0‘NEAL. 


t* 

y 



* 
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APPENDIX B 

(Public Law 455 - 81st Congress) 

(Chapter 54 - 2d Session) 

(H. R. 4406) 

22 USCA 1621 
AN ACT 

To provide for the settlement of certain claims of the Government of the 

United States on its own behalf and on behalf of American 

nationals against foreign governments. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled. That this Act may be cited as the 
"International Claims Settlement Act of 1949". 

Sec. 2. For the purposes of this Act — 

(a) The term "person" shall include an individual, partnership, 
corporation, or the Government of the United States. 

(b) The term "United States" when used in a geographical sense shall 
include the United States, its Territories and insular possessions, and the 
Canal Zone. 

(c) The term "nationals of the United States" includes (1) persons who 
are citizens of the United States, and (2) persons who, though not citizens of the 
United States, owe permanent allegiance to the United States. It does not include 
aliens. 

(d) The term "Yugoslav Claims Agreement of 1948" means the agree¬ 
ment between the Governments of the United States of America and of the 
Federal Peopled Republic of Yugoslavia regarding pecuniary claims of the 
United States and its nationals, signed July 19, 1948. 
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Sec. 3 (a) There is hereby established in the Department of State a 
commission to be known as the International Claims Commission of the United 
States (hereinafter referred to as the "Commission") and to be composed of 
three persons, to be appointed by the President by and with the advice and 
consent of the Senate. One of such members shall be designated by the Presi¬ 
dent as the Chairman of the Commission and each shall receive compensation 
at the rate of $15, 000 per annum. Two members of the Commission shall 
constitute a quorum for the transaction of business. Any vacancy that may 
occur in the membership of the Commission shall be filled in the same manner 
as in the case of an original appointment; Provided , That in the event of the 
death, resignation, absence, or disability of a member, the President may 
designate an acting member from among persons in the judicial or in the execu¬ 
tive branch of the Government (including employees of the Commission), who 
possess the qualifications prescribed by this subsection, to temporarily perform 
without additional compensation the duties of the member until a successor is 
appointed or the absence or disability of the member shall cease. 

(b) The principal office of the Commission shall be in the District of 
Columbia. The Secretary of State, in accordance with the provisions of the 
civil-service laws and the Classification Act of 1923, as amended, upon the 
recommendation of the Commission, may appoint and fix the compensation of 
an executive director, and of officers, attorneys, investigators, and other 
employees. 

(c) The Commission may prescribe such rules and regulations as may 
be necessary to enable it to carry out its functions, and may delegate functions 
to any member, officer, or employee of the Commission. The President may 


fix a termination date for the authority of the Commission, and the terms of 
office of its members under this Act. Any member of the Commission may be 
removed by the Secretary of State, upon notice and hearing, for neglect of 
duty, or malfeasance in office, but for no other cause. Not later than six 
months after its organization, and every six months thereafter, the Commis¬ 
sion shall make a report, through the Secretary of State, to the Congress con¬ 
cerning its operation under this Act. The Commission shall, upon completion 
of its work, certify in duplicate to the Secretary of State and to the Secretary 
of the Treasury the following: (1) A list of all claims disallowed; (2) a list 
of all claims allowed, in whole or in part, together with the amount of each 
claim and the amount awarded thereon; and (3) a copy of the decision rendered 
in each case. 

Sec. 4 (a) The Commission shall have jurisdiction to receive, exam¬ 
ine, adjudicate, and render final decisions with respect to claims of the Govern¬ 
ment of the United States and of nationals of the United States included within 
the terms of the Yugoslav Claims Agreement of 1948, or included within the 
terms of any claims agreement hereafter concluded between the Government 
of the United States and a foreign government (exclusive of governments against 
which the United States declared the existence of a state of war during World 
War II) similarly providing for the settlement and discharge of claims of the 
Government of the United States and of nationals of the United States against 
a foreign government* arising out of the nationalization or other taking of 
property, by the agreement of the Government of the United States to accept 
from that government a sum in en bloc settlement thereof. In the decisions of 
claims under this Act, the Commission shall apply the following in the following 




order: (1) The provisions of the applicable claims agreement as provided in 
this subsection; and (2) the applicable principles of inter-national law, justice, 
and equity. 

(b) The Commission shall give public notice of the time when, and the 
limit of time within which, claims may be filed, which notice shall be published 
in the Federal Register. In addition, the Commission is authorized and directed 
to mail a similar notice to the last-known address of each person appearing in 
the records of the Department of State as having indicated an intention of filing 

a claim with respect to a matter concerning which the Commission has juris¬ 
diction under this Act. All decisions shall be upon such evidence and written 
legal contentions as may be presented within such period as may be prescribed 
therefor by the Commission, and upon the results of any independent investiga¬ 
tion of cases which the Commission may deem it advisable to make. Each 
decision by the Commission pursuant to this Act shall be by majority vote, 
and shall state the reason for such decision, and shall constitute a full and 
final disposition of the case in which the decision is rendered. 

(c) Any member of the Commission, or any employee of the Com¬ 
mission, designated in writing by the Chairman of the Commission, may ad¬ 
minister oaths and examine witnesses. Any member of the Commission may 
require by subpoena the attendance and testimony of witnesses, and the produc¬ 
tion of all necessary books, papers, documents, records, correspondence, and 
other evidence, from any place in the United States at any designated place of 
inquiry or of hearing. The Commission is authorized to contract for the report¬ 
ing of inquiries or of hearings. Witnesses summoned before the Commission 
shall be paid the same fees and mileage that are paid witnesses in the courts 


of the United States. In case of disobedience to a subpoena, the aid of any 
district court of the United States, as constituted by chapter 5 of title 28, 
United States Code (28 U.S, C. 81 and the following), and the United States 
court of any Territory or other place subject to the jurisdiction of the United 

States may be invoked in requiring the attendance and testimony of witnesses 

% 

and the production of such books, papers, documents, records, correspond¬ 
ence, and other evidence. Any such court within the jurisdiction of which the 
inquiry or hearing is carried on may, in case of contumacy or refusal to obey 
a subpoena issued to any person, issue an order requiring such person to 
appear or to give evidence touching the matter in question; and any failure to 
obey such order of the court may be punished by such court as a contempt 
thereof. 

(d) The Commission may order testimony to be taken by deposition 

in any inquiry or hearing pending before it at any stage of such proceeding or 

hearing. Such depositions may be taken, under such regulations as the Com- 
% 

mission may prescribe, before any person designated by the Commission and 
having power to administer oaths. Any person may be compelled to appear 
and depose, and to produce books, papers, documents, records, correspond¬ 
ence, and other evidence in the same way as witnesses may be compelled to 
appear and testify and produce documentary evidence before the Commission, 
as hereinabove provided. If a witness whose testimony may be desired to be 
taken by deposition be in a foreign country, the deposition may be taken, pro¬ 
vided the laws of the foreign country so permit, by a consular officer, or by 
an officer or employee of the Commission, or other person commissioned by 
the Commission, or under letters rogatory issued by the Commission. 
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Witnesses whose depositions are taken as authorized in this subsection, and the 
persons taking the same, shall severally be entitled to the same fees as are 
paid for like services in the courts of the United States. 

(e) In addition to the penalties provided in title 18, United States Code, 
section 1001, any person guilty of any act, as provided therein, with respect to 
any matter under this Act, shall forfeit all rights under this Act, and, if pay¬ 
ment shall have been made or granted, the Commission shall take such action 
as may be necessary to recover the same. 

(f) In connection with any claim decided by the Commission pursuant 
to this Act in which an award is made, the Commission may, upon the written 

I 

request of the claimant or any attorney heretofore or hereafter employed by 
such claimant, determine and apportion the just and reasonable attorney’s fees 
for services rendered with respect to such claim, but the total amount of the 
fees so determined in any case shall not exceed 10 per centum of the total amount 
paid pursuant to the award. Written evidence that the claimant and any such 
attorney have agreed to the amount of the attorney’s fees shall be conclusive 
upon the Commission: Provided , however. That the total amount of the fees so 
agreed upon does not exceed 10 per centum of the total amount paid pursuant to 
the award. Any fee so determined shall be entered as a part of such award, and 
payment thereof shall be made by the Secretary of the Treasury by deducting the 
amount thereof from the total amount paid pursuant to the award. Any agreement 
to the contrary shall be unlawful and void. The Commission is authorized and 
directed to mail to each claimant in proceedings before the Commission notice 
of the provisions of this subsection. Whoever, in the United States or elsewhere, 
pays or offers to pay, or promises to pay, or receives on account of services 
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rendered or to be rendered in connection with any such claim, compensation 
which, when added to any amount previously paid on account of such services, 
will exceed the amount of fees so determined by the Commission, shall be 
guilty of a misdemeanor, and, upon conviction thereof, shall be fined not 
more than $5,000 or imprisoned not more than twelve months, or both, and 
if any such payment shall have been made or granted, the Commission shall 
take such action as may be necessary to recover the same, and, in addition 
thereto, any such person shall forfeit all rights under this Act. 

(g) The Attorney General shall assign such officers and employees 

of the Department of Justice as may be necessary to represent the United States 
as to any claims of the Government of the United States with respect to which 
the Commission has jurisdiction under this Act. Any and all payments re¬ 
quired to be made by the Secretary of the Treasury under this Act pursuant to 
any award made by the Commission to the Government of the United States 
shall be covered into the Treasury to the credit of miscellaneous receipts. 

(h) The Commission shall notify all claimants of the approval or 
denial of their claims, stating the reasons and grounds therefor, and, if ap¬ 
proved, shall notify such claimants of the amount for which such claims are 
approved. Any claimant whose claim is denied, or is approved for less than 
the full amount of such claim, shall be entitled, under such regulations as the 
Commission may prescribe, to a hearing before the Commission, or its duly 
authorized representatives, with respect to such claim. Upon such hearing, 
the Commission may affirm, modify, or revise its former action with respect 
to such claim, including a denial or reduction in the amount theretofore allowed 
with respect to such claim. The action of the Commission in allowing or 
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denying any claim under this Act shall be final and conclusive on all questions 
of law and fact and not subject to review by the Secretary of State or any other 
official, department, agency, or establishment of the United States or by any 
court by mandamus or otherwise. 

(i) The Commission may in its discretion enter an award with respect 
to one or more items deemed to have been clearly established in an individual 
claim while deferring consideration and action on other items of the same claim. 

(j) The Commission shall comply with the provisions of the Administra¬ 
tive Procedure Act of 1946 except as otherwise specifically provided by this Act. 

Sec. 5. The Commission shall, as soon as possible, and in the order 
of the making of such awards, certify to the Secretary of the Treasury and to the 
Secretary of State copies of the awards made in favor of the Government of the 
United States or of nationals of the United States under this Act. The Commission 
shall certify to the Secretary of State, upon his request, copies of the formal sub¬ 
missions of claims filed pursuant to subsection (b) of section 4 of this Act for 
transmission to the foreign government concerned. 

Sec. 6. The Commission shall complete its affairs in connection with 
settlement of United States-Yugoslav claims arising under the Yugoslav Claims 
Agreement of 1948 not later than four years following the effective date of this 
Act: Provided , That nothing in this provision shall be construed to limit the life 
of the Commission, or its authority to act on future agreements which may be 
effected under the provisions of this legislation. 

Sec. 7. (a) Subject to the limitations hereinafter provided, the Secre¬ 

tary of the Treasury is authorized and directed to pay, as prescribed by section 
8 of this Act, an amount not exceeding the principal of each award, plus accrued 

____ 
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interest on such awards as bear interest, certified pursuant to section 5 of this 
Act, in accordance with the award. Such payments, aind applications for such 
payments, shall be made in accordance with such regulations as the Secretary 
of the Treasury may prescribe. 

(b) There shall be deducted from the amount: of each payment made 
pursuant to subsection (c) of section 8, as reimbursement for the expenses in¬ 
curred by the United States, an amount equal to 3 per centum of such payment. 
All amounts so deducted shall be covered into the Treasury to the credit of 
miscellaneous receipts. 

(c) Payments made pursuant to this Act shall be made only to the 
person or persons on behalf of whom the award is made, except that 

(1) if such person is deceased or is under a legal disability, 
payment shall be made to his legal representative: Provided , That 
if the total award is not over $500 and there is no qualified executor 
or administrator, payment may be made to the person or persons 
found by the Comptroller General of the United States to be entitled 
thereto, without the necessity of compliance with the requirements 
of law with respect to the administration of estates; 

(2) in the case of a partnership or corporation, the existence 

of which has been terminated and on behalf of which an award is made, 
payment shall be made, except as provided in paragraphs (3) and (4), 
to the person or persons found by the Comptroller General of the 
United States to be entitled thereto; 

(3) if a receiver or trustee for any such partnership or 
corporation has been duly appointed by a court of competent 
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jurisdiction in the United States and has not been discharged prior 
to the date of payment, payment shall be made to such receiver or 
trustee in accordance with the order of the court; 

(4) if a receiver or trustee for any such partnership or 
corporation, duly appointed by a court of competent jurisdiction 

in the United States, makes an assignment of the claim, or any part 
thereof, with respect to which an award is made, or makes an as¬ 
signment of such award, or any part thereof, payment shall be made 
to the assignee, as his interest may appear; and 

(5) in the case of any assignment of an award, or any part 
thereof, which is made in writing and duly acknowledged and filed, 
after such award is certified to the Secretary of the Treasury, pay¬ 
ment may, in the discretion of the Secretary of the Treasury, be 
made to the assignee, as his interest may appear. 

(d) Whenever the Secretary of the Treasury, or the Comptroller General 
of the United States, as the case may be, shall find that any person is entitled 

to any such payment, after such payment shall been received by such person, 
it shall be an absolute bar to recovery by any other person against the United 

States, its officers,agents, or employees witli respect to such payment. 

» 

(e) Any person who makes application for any such payment shall be 
held to have consented to all the provisions of this Act. 

(f) Nothing in this Act shall be construed as the assumption of any 
liability by the United States for the payment or satisfaction, in whole or in 
part, of any claim on behalf of any national of the United States against any 
foreign government. 
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Sec. 8 (a) There are hereby created in the Treasury of the United 
States (1) a special fund to be known as the Yugoslav Claim Fund; and (2) such 
other special funds as may, in the discretion of the Secretary of the Treasury, 
be required, each to be a claims fund to be known by the name of the foreign 
government which has entered into a settlement agreement with the Govern¬ 
ment of the United States as described in subsection (a) of section 4 of this Act. 
There shall be covered into the Treasury to the credit of the proper special 
fund all funds hereinafter specified. All payments authorized under section 7 
of this Act shall be disbursed from the proper fund, as the case may be, and 
all amounts covered into the Treasury to the credit of the aforesaid funds are 
hereby permanently appropriated for the making of the payments authorized 
by section 7 of this Act. 

(b) The Secretary of the Treasury is authorized and directed to cover 

into 

(1) the Yugoslav Claims Fund the sum of $17, 000,000 being 
the amount paid by the Government of the Federal People's Republic 
of Yugoslavia pursuant to the Yugoslav Claims Agreement of 1948; 

(2) a special fund created for that purpose pursuant to sub¬ 
section (a) of this section any amounts hereafter paid, in United 
States dollars, by a foreign government which has entered into a 
claims settlement agreement with the Government of the United 
States as described in subsection (a) of section 4 of this Act. 

(c) The Secretary of the Treasury is authorized and directed out of 
the sums covered into any of the funds pursuant to subsection (b) of this section, 
and after making the deduction provided for in section 7 (b) of this Act -- 



(1) to make payments in full of the principal of awards of 
$1, 000 or less, certified pursuant to section 5 of this Act; 

(2) to make payments of $1,000 on the principal of each 
award of more than $1,000 in principal amount, certified pursuant 
to section 5 of this Act; 

(3) to make additional payments of not to exceed 25 per 

» 

centum of the unpaid principal of awards in the principal amount 
of more than $1,000; 

(4) after completing the payments prescribed by paragraphs 
(2) and (3) of this subsection, to make payments, from time to time 
in ratable proportions, on account of the unpaid principal of all 
awards in the principal amount of more than $1,000, according to 
the proportions which the unpaid principal of such awards bear to 
the total amount in the fund available for distribution at the time 
such payments are made; and 

(5) after payment has been made of the principal amounts 
of all such awards, to make pro rata payments on account of ac¬ 
crued interest on such awards as bear interest. 

(d) The Secretary of the Treasury, upon the concurrence of the Secre¬ 
tary of State, is authorized and directed, out of the sum covered into the Yugoslav 
Claims Fund pursuant to subsection (b) of this section, after completing the pay¬ 
ments of such funds pursuant to subsection (c) of this section, to make payment 

v- **' V 

of the balance of any sum remaining in such fund to thfe Government of the 

>• i #• 

Federal People's Republic of Yugoslavia to the extent required under article 

. j 

1 (c) of the Yugoslav Claims Agreement of 1948. The Secretary of State shall 
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certify to the Secretary of the Treasury the total cost of adjudication, not borne 
by the claimants, attributable to the Yugoslav Claims Agreement of 1948. Such 
certification shall be final and conclusive and shall not be subject to review by 
any other official, or department, agency, or establishment of the United 
States. 

Sec. 9. There is hereby authorized to be appropriated, out of any 
money in the Treasury not otherwise appropriated, such sums as may be neces¬ 
sary to enable the Commission to carry out its functions under this Act. 


Approved March 10, 1950. 
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APPENDIX C 

AGREEMENT BETWEEN THE GOVERNMENTS OF THE UNITED STATES OF 
AMERICA AND THE FEDERAL PEOPLE’S REPUBLIC OF YUGOSLAVIA RE¬ 
GARDING PECUNIARY CLAIMS OF THE UNITED SPATES AND ITS NATIONALS 

The Government of the United States of America and the Government 
of the Federal People's Republic of Yugoslavia, being desirous of effecting an 
expeditious and equitable settlement of claims of the United States of America 
and its nationals against Yugoslavia, have agreed upon the following articles: 

Article I 

(a) The Government of Yugoslavia agrees to pay, and die Government 
of the United States agrees to accept, the sum of $17, 000,000 United States 
currency in full settlement and discharge all pecuniary claims of the Govern¬ 
ment of the United States against the Government of Yugoslavia, other than 
those arising from Lend-Lease and civilian supplies furnished as military 
relief, arising between September 1, 1939 and the date hereof, and in full 
settlement and discharge of all claims of nationals of the United States against 
the Government of Yugoslavia on account of the nationalization and other taking 
by Yugoslavia of property and of rights and interests in and with respect to 
property, which occurred between September 1, 1939 and the date hereof. 

(b) Such payment by the Government of Yugoslavia shall be made to 
the Secretary of State of the United States of America within forty-five days 
after the signing of this Agreement. 

(c) If, upon adjudication made by the agency established or other¬ 
wise designated by the Government of the United States to adjudicate claims 
settled under this Agreement, it is found that the sum of $17, 000, 000 payable 
by the Government of Yugoslavia under the provisions of the Agreement is in 
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excess of the total sum of the claims determined to be valid, exclusive of any 
interest on such claims for die period beginning on the date of the payment 
referred to in paragraph (a) of this Article, plus the costs of adjudication, if 
any, not borne by the claimants, the Government of the United States shall 
take the necessary steps to return such excess amount to the Government of 
Yugoslavia. 

Article 2 

The claims of nationals of the United States to which reference is 
made in Article 1 of this Agreement include those respecting property, and 
rights and interests in and with respect to property, which at the time of 
nationalization or other taking were: 

(A) Directly owned by an individual who at such time was a 
national of the United States. 

(B) Directly owned by a juridical person organized under the 
laws of the United States, or a constituent state or other 
political entity thereof, twenty percent or more of any class 
of the outstanding securities of which were at such time 
owned by individual nationals of the United States, directly, 
or indirectly through interests in one or more juridical 
persons of whatever nationality, or otherwise; or 

(C) Indirectly owned by an individual within category (A) above, 
or by a juridical person within category (B) above, through 
interests, direct, or indirect in one or more juridical 
persons not within category (B) above, or otherwise. 


The claims of nationals of the United States to which reference is made 
in Article 1 of this Agreement do not include claims of individual nationals of 
the United States who did not possess such nationality at the time of the national¬ 
ization or other taking, which claims shall be subject to compensation by the 
Government of Yugoslavia, either by direct negotiations between that Govern¬ 
ment and the respective claimants or under compensation procedures prescribed 
by Yugoslav law. 

Article 4 

(a) Nothing herein contained shall constitute or be construed to con¬ 
stitute a waiver or release by the Government of Yugoslavia of any claims it 
or any Yugoslav national may have against any national of the United States. 

(b) Claimants against the Government of Yugoslavia for compensa¬ 
tion on account of the nationalization or other taking of enterprises, whose 
claims with respect to such nationalization or other taking are claims which 
are fully settled and discharged by this Agreement, receiving payment out of 
the funds to be paid by the Government of Yugoslavia under Article 1 of this 
Agreement shall be deemed to have undertaken to hold the Government of 
Yugoslavia, and the respective successor enterprises established by such 
Government, harmless against, and to have assumed, all debt obligations, 
including guarantees, of the enterprises of which such claimants were formerly 
the owners, to nationals of countries other than Yugoslavia, valid and subsist¬ 
ing as of the date hereof, incurred not for the benefit of such enterprises, but 
for the benefit of the owners thereof; but such assumption and undertaking shall 
be applicable only to such proportion of such obligations as such claimants' 
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interests in such enterprises, at the date of the nationalization or other taking 
thereof, bore to the total ownership interests therein. Debt obligations, in¬ 
cluding guarantees, owing to nationals of countries other than Yugoslavia, in¬ 
curred prior to the time such claimants became nationals of the United States, 
shall be deemed subject to such assumption and undertaking in the absence of 
proof that such obligations, including guarantees, were incurred for the bene¬ 
fit of such enterprises. 

(c) The Government of Yugoslavia recognizes the obligation of the 
successor enterprises created by it with respect to debts valid under Yugoslav 
law which were incurred prior to the nationalization or other taking, for the 
benefit of the enterprises nationalized or otherwise taken, provided, however, 
that there shall be deemed fully settled and discharged all debt obligations of 
enterprises, nationalized or otherwise taken, owing to nationals of the United 
States whose claims against the Government of Yugoslavia with respect to the 
nationalization or other taking of such enterprises are claims which are fully 
settled and discharged by this agreement; and further that all debt obligations 
of such enterprises to juridical persons through which the claims of such 
claimants are derived shall be deemed settled and discharged in the same 
proportion as such claimants 1 interests in such enterprises, at the date of the 
nationalization or other taking thereof, bore to the total ownership interests 
therein. 

Article 5 

The Government of Yugoslavia agrees to accord to nationals of the 
United States lawfully continuing to hold, or hereafter acquiring assets in 
Yugoslavia, the rights and privileges of using and administering such assets 
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and the income therefrom within the framework of the controls and regulations 
of the Government of Yugoslavia, on conditions not less favorable than the rights 

4 

and privileges accorded to nationals of Yugoslavia, or of any other country, in 

accordance with the Convention of Commerce and Navigation between the United 

States of America and the Prince of Serbia, signed at Belgrade, October 2-14, 

1 / 

1881.- 

Article 6 

The Government of Yugoslavia agrees not to employ or to permit the 
employment of trademarks, company names and trade names formerly used in 
Yugoslavia by enterprises, now nationalized, which were at the time of such 
nationalization substantially owned, directly or indirectly, by nationals of the 
United States to the extent that such trademarks, company names and trade 
names are counterparts of trademarks , company names and trade names used 
elsewhere than in Yugoslavia by the former American owners of such enter¬ 
prises, directly or through subsidiaries, or by their authority; provided, how¬ 
ever, that nothing herein contained shall prejudice the right of the Government 
of Yugoslavia, or any national thereof, to employ such trademarks, company 
names and trade names with the consent of the former owners of such enter¬ 
prises, or others authorized to permit the use thereof. The Government of 
Yugoslavia will take such measures as may be necessary and appropriate to 
prevent the use of such trademarks, company names and trade names within 
Yugoslavia, except with such consent or in connection with products imported 
into Yugoslavia with respect to which the use of such trademarks, company 
names and trade names is permitted by or on behalf qf the former owners of 

1/ Treaty Series 319; 22-Stat. 963. 



such enterprises, or others authorized to permit the use thereof. This Agree¬ 
ment does not affect in any way the rights, if any, of nationals of the United 
States with respect to trademarks, trade names and company names which were 
used in Yugoslavia by enterprises which have been taken other than by national¬ 
ization. 

Article 7 

Claims of nationals of the United States for war damage to property 

which has not been nationalized or otherwise taken prior to the date hereof shall 

be treated not less favorably than those of nationals of Yugoslavia, but in no 

) event less favorably than those of the nationals of any other country. 

»' 

Article 8 

The funds payable to the Government of the United States under Article 1 
of this Agreement shall be distributed to the Government of the United States and 
among die several claimants, respectively, in accordance with such methods of 
distribution as may be adopted by the Government of the United States. Any de¬ 
terminations with respect to the validity or amounts at individual claims which 
may be made by the agency established or otherwise designated by the Govern¬ 
ment of the United States to adjudicate such claims shall be final and binding. 

Article 9 

(a) In the interests of an equitable distribution by the Government of 
the United States among the several claimants for participation in the amount 
to be paid by the Government of Yugoslavia in full settlement and discharge of 
claims in accordance with this Agreement, the Government of Yugoslavia will, 
upon the request of the Government of the United States, and to the extent possible, 
bearing in mind the wide-spread destruction of property and books and records 
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in Yugoslavia caused by the war, furnish such information, including certified 
copies of books, records or other documents, as may be necessary or appropri¬ 
ate to support or refute, in whole or in part, any claim for participation in such 
amount, and to the same end will permit, in a manner consistent with Yugoslav 
law, the taking of depositions of such witnesses as may be requested by the 
Government of the United States, 

(b) In the interest of protecting the Government of Yugoslavia from 
the possible assertion through third countries, or otherwise, of claims falling 
within the scope of this Agreement, the Government of the United States will 
supply to the Government of Yugoslavia, certified copies of such formal sub¬ 
missions as may be made by claimants to such agency as may be established 
or otherwise designated by the Government of the United States to adjudicate 
claims to participation in the funds to be paid by the Government of Yugoslavia 
pursuant to this Agreement and of the corresponding awards of such agency with 
respect thereto. A certified copy of each such submission and award will be 
supplied to the Government of Yugoslavia within a reasonable time after its 
receipt or announcement. Subject to such rules and regulations as may be 
established with respect to proceedings of such agency, the Government of the 
United States further agrees to make available to the Government of Yugoslavia, 
upon its request, certified copies of transcripts of any proceedings before such 
agency and certified copies of documents submitted to such agency in support 
or in refutation, in whole or in part, of any claim submitted thereto. Subject 
to such rules and regulations, and with the consent of such agency, the Govern¬ 
ment of Yugoslavia may file briefs as amicus curiae with respect to any specific 


claims. 
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Article 10 

(a) The Government of Yugoslavia shall authorize persons residing in 

i 

Yugoslavia who are legally indebted to any individual,, firm, or governmental 
agency in the United States, to meet such indebtedness on maturity. 

(b) To the extent feasible, considering Yugoslav foreign exchange re¬ 
sources and regulations, and when necessary to effectuate the purposes of para¬ 
graph (a) of this Article, the Government of Yugoslavia shall permit the use of 
dollars by, or provide dollars to those Yugoslav residents legally owing dollar 
obligations arising from commercial transactions involving goods or services. 

Article 11 

The Government of Yugoslavia agrees to give sympathetic consideration 
to applications for transfers to the United States of deposits in banks of Yugoslavia 
and other similar forms of capital owned by nationals of the United States, where 
the amounts involved are small but which, in view of the circumstances, are of 
substantial importance to the persons requesting the transfers. 

Article 12 

The present Agreement shall come into force and effect upon the date 
of signature. 

IN WITNESS WHEREOF the undersigned, being duly authorized thereto 
by their respective Governments, have signed the present Agreement. 

Done at Washington in duplicate this nineteenth day of July, 1948. 

FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA: 

a C. MARSHALL 
Secretary of State 
of the United States of America 

FOR THE GOVERNMENT OF THE FEDERAL PEOPLE'S REPUBLIC 

OF YUGOSLAVIA: 

OBREN BLAGOJEVIC 
Deputy Minister of Finance 
of the Federal People's Republic of Yugoslavia 
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APPENDIX D 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES ‘ 
Washington, D. C. 


In the Matter of the Claims of: 

FRANK THOMAS MAUTNER 
607 North Canon Drive 
Beverly Hills, California 

and 

PAUL DAYTON 

300 Central Park West 

New York, New York 

Under the Yugoslav Claims Agreement 
of 1948 and the International Claims 

Settlement Act of 1949 

.-.. ------ 


Docket No. Y-877 
Decision No. 1370 


Docket No. Y-1117 
Decision No. 1371 


Counsel for Claimants: 

Reiner & Orens 
19 Rector Street 
New York 6, New York 


PROPOSED DECISION OF THE COMMISSION 
Since the essential facts upon which the determination of these two 
claims is to be made are common to both, they have been consolidated for the 
purposes of this decision. 

Claimant Frank Thomas Mautner, a citizen of the United States since 
his naturalization on November 8, 1946, asserts a claim for $3, 009,257.48 for 
the asserted value of his interests in 4 corporations whose assets in Yugoslavia 
were allegedly nationalized or otherwise taken by the Government of Yugoslavia 
on the various dates hereinafter specified. Claimant Paul Dayton, a citizen of 
the United States since his naturalization on July 25, 1946, asserts a claim for 
$1, 504, 628. 74 for the alleged value of his interests in the same properties. 



The jurisdiction of this Commission is restricted to the determination 
of claims for which provision was made in the Agreement of July 19, 1948 be¬ 
tween the United States and Yugoslavia. Article 3 of that Agreement limits 
such claims to those of persons who were nationals of the United States at the 
time the Government of Yugoslavia took, by nationalisation or "other taking," 
any property owned by them. It is also provided in the Agreement that claims 
of persons who did not possess .such nationality at the time of the taking would 
be subject to compensation by Yugoslavia, either pursuant to direct negotia¬ 
tions with that Government or under appropriate procedures prescribed by 
Yugoslav law. 

Upon the facts hereinafter discussed, the Commission finds that all 
of the properties here involved had been taken by Yugoslavia prior to the dates 
of naturalization of both claimants; and it must, therefore, deny both claims 
in their entirety. The various properties involved will be discussed separately. 

I. Ta-Ta A. D. ZA Prdizvednj, etc , (hereinafter referred to as Ta-Ta). 

Claimants assert that this property, a large retail store in Belgrade, 
was taken by nationalization under Yugoslav Law No. 269 of April 23, 1948 
(apparently intended as the Nationalization Law of April 28, 1948, Official 
Gazette No. 35 of April 29, 1948); and that the values of their respective in¬ 
terests therein at that time were: for Mautner's claimed interest of 10% -- 
$30, 000; and for Dayton's claimed interest of 5% -- $15, 000. 

Both claimants acknowledge, on information and belief, that, early in 
1945, "Ta-Ta was forced to sell the store to Narodni Magazin, a Yugoslav 
Government and merchandising enterprise. " It is asserted that "Ta-Ta was 
paid the confiscatory price of 1,200, 000 dinars for the inventory and fixtures"; 
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but "was paid nothing for its valuable lease, building, good-will, special merchan¬ 
dising concession." Claimants therefore contend that April 23, 1948, rather 
than 1945, should be regarded as the date of taking of Ta-Ta's interest in the 
land and building pursuant to the above-mentioned Law No. 269. Ta-Ta's in¬ 
terest in the store building is said to have been a 99-year leasehold. The Yugo¬ 
slav Government has officially reported to the Commission that "the property 
of Ta-Ta had been taken over in May 1945 and transferred to the new enterprise 
Na-Ma.» 

It is established that all of the property of Ta-Ta was taken by the 
Government of Yugoslavia early in 1945. That this taking may have been ef¬ 
fected through processes which might not be regarded as legal by United States 
constitutional standards would not alter the fact that Ta-Ta was actually divested 
of its property in 1945. 

That it may have been paid a confiscatory or otherwise inadequate price 
for some of its assets or the fact, if so, that "it was paid nothing" for certain 
other of its assets may go to the question whether Ta-Ta has an additional claim 
of some kind against the Government of Yugoslavia. Any such claim, however, 
would have arisen in 1945 and thus well before the dates of naturalization of 
both claimants. This item of the claim must, therefore, be denied. 

IL Mariborska Tekstilna Tvomka Druzba Z. Q> Z,, (Mariborska) . 

Claimants assert that this enterprise, a weaving and bleaching plant 
located in Maribor and Varazdin, Yugoslavia, was taken on December 5, 1946 
pursuant to The Nationalization of Private Enterprises Act of December 5, 1946 
(Official Gazette of December 6, 1946); and that the values of their respective 
interests in this property at the time of such taking were: for Mautner's 



: 




: 
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claimed interest of 40% -- $1,301,869. 92; and for Dayton's claimed interest of 
20% — $650,934. 96. 

It appears from official Yugoslav records that on August 18, 1945, 
judgment (No. 965/45) was entered against both claimants (and others) by the 
Military Court of the Maribor Military District, Maribor, Yugoslavia, in pro¬ 
ceedings instituted, in absentia as to the claimants, under the Yugoslav Enemy 
Property Law of November 21, 1944 (Official Gazette No. 2 of February 6, 
1945), the purported effect of which judgment was that all of the claimant's 
property in Yugoslavia, including, specifically, their interests in Mariborska, 
was declared confiscated for the benefit of the Government of Yugoslavia. No 
appeal appears to have been taken from this decision within the 8-day period 
prescribed by Yugoslav law. It is also reported by the Yugoslav government 
that, prior to these proceedings and in May 1945, it had already sequestered 
and taken over the operation of the Mariborska properties. 

It also appears from official Yugoslav government records that other 
proceedings had also been instituted against the claimants, but solely with 
respect to the Mariborska properties, under the Yugoslav Confiscation Law of 
June 9, 1945 (apparently intended as the Yugoslav Confiscation Law of June 12, 
1945, Official Gazette No. 40 of June 12, 1945). These proceedings, also 
apparently instituted in absentia , resulted in a decision of confiscation of the 
Mariborska properties, by the local Confiscation Commission of Maribor on 
January 15, 1946. Here again, no appeal appears to have been taken from this 
decision; and it is reported by the Yugoslav government that this decision was 
confirmed, pursuant to applicable Yugoslav procedures, on March 1, 1946, 
when it became final under Yugoslav law. 
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The claimants indicate, in their Statements of Claim, that they are 
aware of the substance and purported effect of these proceedings, or at least 
some of them, but urge the Commission to disregard them on the grounds that 
they were ex parte, conducted by a "people l s court," based on obviously con¬ 
trived charges, "were clearly a devious attempt by Yugoslavia to take property 
without legal obligation to compensate" and would, in general, "constitute a 
denial of justice." 

Here again, the Commission must find that the validity or propriety 
of these proceedings does not control the determination of these claims. Where 
property has actually been taken by the Government of Yugoslavia under claim 
of ownership, it would constitute a "taking" within the meaning of the Yugoslav 
Claims Agreement, even if this had been accomplished without legal proceedings 
of any kind or even without a statutory basis for it in Yugoslav law. The Yugo¬ 
slav Claims Agreement expressly contemplated that claims thereunder would 
be compensated if the property involved had been taken by any means other 
than nationalisation or other legail process assuming, of course, that other 
conditions precedent, such as nationality have been met. 

As was stated in the report (No. 800) of the Senate Committee which 
approved the International Claims Settlement Act of 1949, "It is known that some 
property owners were effectively deprived of property rights by Yugoslav authori 
ties without formal nationalization. " Both the Agreement and the International 
Claims Settlement Act contemplated that the effective deprivation of ownership 
or other property rights by Yugoslav authorities, through any means, would be 
compensable. The same report also says: "Since the Yugoslav Agreement 
covers the period of September 1, 1939 to July 19, 1948, the intent was 
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undoubtedly to encompass all actual deprivations of property." Many legitimate 

I 

claimants would be deprived of tbeir intended rights under this Agreement if the 
Commission were to hold that they had no claims for the deprivation of their 
property unless such deprivation could be regarded as a "legal" one. The 
Commission cannot, without doing violence to theAgreement and injustice to 
many claimants, adopt a "floating" test for establishing the date of taking which 
would vary from case to case, as the peculiar "equities" of each case might 
incline it. 

Such impropriety as may have existed in the procedures by which any 
such taking was effected or in any judgment of state ownership entered may well 
be a matter for direct negotiations between the claimant and the Government of 
Yugoslavia, but it is not a matter for consideration or determination by this 
Commission. 

The Commission finds that the properties were taken on August 18, 

1945 by the Military Court decree of that date or approximately a year before 
the naturalization of either of the claimants. The Commission therefore con¬ 
cludes that the claims for this item also are not covered by the Yugoslav Claims 
Agreement and are not within its jurisdiction. This item of claim -- for the 
Mariborska properties -- must, therefore, also be denied. 

Ill Nepokretnost S. A. 

Claimants assert that this enterprise, a real estate corporation holding 
properties in Belgrade, was taken by nationalization under Law No. 269 of April 
2.3, 1948; and that the value of their respective interes ts therein at that time 
were: For Mautner's claimed interest of 40% — $103,200; and for Dayton's 
claimed interest of 20% — $51,600. 



-58a- 


The Government of Yugoslavia has submitted a certification of its of¬ 
ficial records indicating that on August 18, 1945, judgment (No. 965/45) was 
entered against both claimants (and others) by the Military Court of the Maribor 
Military District, Maribor, Yugoslavia, in proceedings instituted against the 
claimants and others under the Yugoslav Enemy Property law of November 21, 
1944, effective February 6, 1945, the purported effect of which judgment was that 
all of the claimants 1 property in Yugoslavia, including specifically, their in¬ 
terests in Nepokretnost, was declared confiscated for the benefit of the Govern¬ 
ment of Yugoslavia. No appeal appears to have been taken from this decision 
within the 8-day period prescribed by Yugoslav law. Presumably, physical 
possession of this property also was taken by the Government of Yugoslavia be¬ 
fore the respective dates of naturalization of both of the claimants. 

Such proceedings were the same as those above discussed in reference 
to the Maribor ska properties. The claimants do not appear to have been aware 
that these proceedings affected, not only their interests in Mariborska, but in 
the Nepokretnost properties as well. Presumably, the same objections would 
be rai’sed by the claimants with respect to the effect of these proceedings upon 
this item of their claims as was urged with respect to the Mariborska property. 
And, for the reasons already indicated, the Commission is impelled to reach 
the same adverse conclusion. Accordingly, this item of claim also must be 
denied. 

IV. Varda, Industrija Drvota Dionicarsko Drustvo (Varda) 

Claimants assert that this enterprise, a lumber enterprise, was taken 
on December 5, 1946, pursuant to the Nationalization of Private Enterprises 
Act of December 5, 1946 (Official Gazette No. 98 of December 6, 1946). They 
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assert that this property was wholly owned by "Sopinco, " a Swiss corporation; 
and that their interests in the Varda property derive from their ownership of 
indirect interests, through intermediate corporations, in Sopinco. Claimant 
Mautner asserts that his interest in Varda was a 30% interest upon which he 
places a value of $1, 574,187. 56. Claimant Dayton similarly asserts a 15% 
interest in Varda for which he claims a value of $787, 093.78. 

The record is by no means conclusive as to the chain of title through 
which such interests in Varda are asserted. However, it is unnecessary to 
resolve any such questions; for it appears that by the above-mentioned Decree 
of Confiscation of August 18, 1945, the interests of both claimants in Varda 
were also confiscated. Here, again, actual possession of all Varda assets 
was apparently taken before the respective dates of naturalization of both 
claimants. What has been said above with respect to the Nepokretnost and 
Mariborska properties should suffice in respect of this item of claim; and, for 
the reasons already indicated, the Commission is impelled to reject this item 
also. 

In any event, it appears from an examination by the Commission’s 
investigators of the physical assets and all available records in Yugoslavia 
that, at all times which might be pertinent here, Varda's net worth was insuf¬ 
ficient to reflect any equity interest in its stockholders . 

In their Statements of Claim, the claimants described the assets of 
Varda as (1) an unspecified quantity of saw mills, forest railroad, locomotives, 
cars, lumber camps, and other lumbering equipment; (2) exploitation rights in 
Government forests expiring in 1957; and (3) a 100% interest in Narodna Sumska, 
a Yugoslav Lumbering corporation. 
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As to Narodna Sumska, which, is valued by the claimants at 42 million 
dinars, the Commission's investigators were unable to find any records sup¬ 
porting the claim that it was wholly owned by Varda. The claimants themselves 
have submitted no such proof of ownership. The Yugoslav Government has 
reported that they have no records supporting such claim. Such evidence as 
does exist indicates, on the contrary, that Narodna Sumska was not in fact so 
owned. No issue of Compass (the recognized European financial handbook) for 
the years 1938 through 1940 gives any indication that Narodna Sumska was owned 
by Varda; nor does Varda's balance sheet for 1940, attached to the Statements 
of Claim, reflect any investment which might conceivably represent the owner¬ 
ship of Narodna Sumska; nor does the 1941 issue of Compass indicate, as to the 
latter corporation, that it had any relationship at all to Varda. It also appears 
that Narodna Sumska shares were being traded on the Zagreb exchange, in 1937 
and 1938, at about 15 dinars per share, thus indicating, not only that Varda could 
not have been the sole owner of Narodna Sumska at that time but also that the 
market value of all of its outstanding shares then amounted to no more than 
4,350, 000 dinars on the open market. 

As to the assets of Varda generally, it appears from a physical inspec¬ 
tion and from records made available to the Commission's investigators by the 
Yugoslav Government, first, that Varda suffered great war damage (estimated 
by the claimants at 76,400, 000 dinars) for which, as the Commission has pre¬ 
viously ruled, no compensation may be provided; that during the years 1937 to 
1939, Varda's earnings averaged approximately 120, 000 dinars and that in 1940 
it operated at a loss of 606, 000 dinars; and that its total assets at the time of 
taking could not have been in excess of 21, 900, 000 dinars against which there 
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existed, as of November 30, 1945, total liabilities of 48,858,431 dinars, of 
which 24, 300,000 was owed to Mariborska and considered an asset of the latter 
company. 

The exploitation rights referred to would have expired in 1957; and, 
in the light of Varda’s most recent record of operating experience, its prospec¬ 
tive earnings from such rights would apparently be too speculative to permit 
attributing to them substantial value. 

For the foregoing reasons, these claims, in all respects, are denied. 


Dated at Washington, D^ C. 
Oct. 15, 1954 


I hereby certify that the within is a true and 
correct copy of the original Proposed Decision 
on file with the Commission. 


Deputy Clerk of the Commission 





FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 
Washington, D. C. 

— - - .. — 

In the Matter of the Claim of: : 

PAUL DAYTON 
300 Central Park West 
New York, New York 

Under the Yugoslav Claims Agreement : 
of 1948 and the International Claims : 

Settlement Act of 1949 : 

Counsel for Claimant: 

REINER & ORENS 
19 Rector Street 
New York 6, New York 

FINAL DECISION OF THE COMMISSION 
On October 15, 1954, the Commission issued a consolidated 
Proposed Decision on the above-entitled claim and the claim of Frank Thomas 
Mautner (Docket No. Y-877), which decision, for the reasons therein stated, 
denied both claims in their entirety. 

Thereafter, pursuant to applicable Commission procedures, objec¬ 
tions to such Proposed Decision and a supporting brief were filed, and a hearing 
requested thereon. The objections filed on behalf of both such claimants were 
identical and a consolidated hearing was held. Both claimants appeared at the 
hearing and were represented by the same counsel who made argument in sup¬ 
port of the objections. Oral testimony was also taken and additional evidentiary 
material was then introduced. Thereafter, pursuant to leave granted at the 


Docket No. Y-1117 
Decision No. 1371 


hearing, further documentary material was submitted to the Commission. 



The objections urged by the claimant were directed primarily to the 


authenticity of certain certifications and copies of decrees and other reports 
and data submitted to die Commission by the Government of Yugoslavia in its 
various communications to the Commission in connection with the determina¬ 
tion of this claim. Such material related to the dates of the taking by the 
Government of Yugoslavia of the major assets involved in this claim which 
takings the Commission had found to have occurred prior to the date of 
naturalisation of the claimant. 

Upon consideration of the entire record now before it, and of the 
oral argument and brief filed by counsel for the claimant, the Commission 
is of the opinion that sufficient basis does not exist for a finding that such 
documents so submitted to the Commission were not authentic or for modifying 
in any other respect, its Proposed Decision herein; and the Commission has 
therefore concluded that its Proposed Decision should be and it is hereby 
adopted as its Final Decision on this claim. 


Dated at Washington, D. C. 
Dec 30 1954 


I hereby certify that the within is a true and correct 
copy of the original Final Decision on file with the 
Commission. 


/s/ A. C. Coates _ 

Deputy Clerk of the Commission 
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No. 13340 


QUESTIONS PRESENTED 

1. Whether the district court properly dismissed the 
amended complaint, based upon a Final Decision of the Foreign 
Claims Settlement Commission denying appellant’s claim un¬ 
der the Yugoslav Claims Agreement of 1948 and the Inter¬ 
national Claims Settlement Act of 1949, for lack of jurisdiction 
over the subject matter. 

2. Whether the district court abused its discretion in deny¬ 
ing appellant’s motion for leave to amend his amended com¬ 
plaint in order to allege a “property right” in the Yugoslav 
Claims Fund and an unconstitutional deprivation of that right 
by the Commission. 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13340 

Paul Dayton, appellant 
v. 

Whitney Gillilland, Pearl Carter Pace and Henry J. 
Clay, Constituting the Foreign Claims Settlement 
Commission of the United States, and George M. 
Humphrey, as Secretary of the Treasury of the United 
States of America, appellees 


APPEAL FROM AN ORDER OF THE DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This action, brought against the members of the Foreign 
Claims Settlement Commission and the Secretary of the Treas¬ 
ury in their official capacities, sought to compel the Commis¬ 
sion to reconsider its denial of appellant’s claim before that 
body and to restrain the Secretary of the Treasury from mak¬ 
ing payments, to holders of certified awards, from the Yugoslav 
Claims Fund which would reduce the balance of such Fund to 
a sum less than the amount of appellant’s claim. 

1. The Yugoslav Claims Agreement of 1948 and the Inter¬ 
national Claims Settlement Act of 1949. As this Court is 
aware from its recent consideration of Yugoslav claims in the 
case of deVegvar v. Gillilland, 97 U. S. App. D. C.-, 228 F. 


(i) 
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2d 640, certiorari denied, 350 U. S. 994, the Yugoslav Claims 
Fund was created by the Yugoslav Claims Agreement of 1948 
(App. C, pp. 44a^51a). 1 From time to time prior to the sign¬ 
ing of that Agreement various claims arose against Yugoslavia 
on behalf of American nationals, primarily out of actions by 
the postwar Government in Yugoslavia with regard to the tak¬ 
ing of property. S. Rep. 800, 81st Cong., 1st Sess., p. 3. Dip¬ 
lomatic action was taken to keep such claims for compensation 
alive, with the hope that settlement negotiations could be in¬ 
stituted on a broad basis, thus avoiding the unsatisfactory 
remedy offered by recouse to local tribunals. S. Rep., supra, 
p. 3. The opportunity to push such negotiations to a success¬ 
ful conclusion was offered when the condition of the Yugoslav 
economy made negotiations with this country necessary. 95 
Cong. Rec. 8838-8839. 

In May 1947. the Department of State entered into nego¬ 
tiations with the Yugoslav Government looking to a general 
economic settlement of outstanding financial questions be¬ 
tween the two Governments. 2 Two interdependent executive 
agreements were signed on July 19, 1948. 3 One of these, here 
involved, was the Yugoslav Claims Agreement of 1948. This 
Agreement, aimed at “effecting an expeditious and equitable 
settlement of claims” (Preamble), provided for the payment 
by Yugoslavia to the United States Government of $17,000,000 
in full settlement and discharge of certain claims of the United 
States Government against Yugoslavia and of all claims “of 
nationals of the United States against the Government of 
Yugoslavia on account of the nationalization and other taking 
by Yugoslavia of property” occurring between September 1, 
1939 and the date of the Agreement (Article 1 (a)). Only 
persons who were nationals of the United States at the time of 
the taking of their property by Yugoslavia were to be eligible 

1 References to appellant's statutory appendices, B and C, will be signi¬ 
fied by “App. B, p. —” or “App. C, p. —.” References to the Joint Appen¬ 
dix, printed as appendices A and D to appellant’s brief, pp. la-30a and 
52a-63a, will be signified by “J. A. .” 

* H. Rep. 770, 81st Cong., 1st Sess., p. 3. 


T 
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to participate in the Fund (Articles 1 (a), 2 (A) and 3). 4 
Claims arising under the Agreement were to be adjudicated by 
an agency to be established or designated by the United States 
Government and distribution of the Fund was to be made “in 
accordance with such methods of distribution as may be 
adopted by the Government of the United States” (Articles 
1 (c) and 8). Provision was made for the furnishing of in¬ 
formation, “to support or refute * * * any claim for partici¬ 
pation” in the Fund, by Yugoslavia to the agency established 
by the United States for the adjudication of claims within the 
Agreement and for participation by Yugoslavia in the proceed¬ 
ings before the adjudicating agency (Article 9). All deter¬ 
minations of the adjudicating agency with respect to the va¬ 
lidity or amounts of individual claims were to be “final and 
binding” (Article 8). The balance, if any, of the $17,000,000 
Fund remaining after such adjudication and distribution was 
to be returned to the Government of Yugoslavia (Article 1 

(c)). 

In order to provide the mechanism to process claims under 
this Agreement and to establish the method of distribution of 
the Fund, and additionally to set up an expert body for the 
processing of claims under any similar agreements which might 
be reached in the future with other governments, Congress 
passed the International Claims Settlement Act of 1949 (64 
Stat. 12, 22 U. S. C. 1621-27, App. B, pp. 31a-43a). This Act 
established the International Claims Commission within the 
Department of State. 5 The Commission was given “jurisdic¬ 
tion to receive, examine, adjudicate, and render final decisions 
with respect to claims” under the Yugoslav Claims Agreement 
of 1948, or any similar future agreement (Section 4 (a), 22 
U. S. C. 1623 (a)). In reaching its decisions, the Commission 
was to “apply the following in the following order: (1) The 

4 Article 3 emphasized that the Agreement did not cover individuals who 
did not possess United States nationality at the time of the “nationaliza¬ 
tion or other taking.” Such claims, whether the individuals were Yugoslav 
nationals or nationals of countries other than the United States, were re¬ 
mitted to compensation procedures prescribed by Yugoslav law. 

* The functions and jurisdiction of the International Claims Commission 
were transferred to the Foreign Claims Settlement Commission by Reor¬ 
ganization Plan No. 1 of 1954, effective July 1,1954 (J9 F. R. 3985). 
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provisions of the applicable claims agreement as provided in 
this subsection; and (2) the applicable principles of interna¬ 
tional law, justice, and equity” (Section 4 (a), 22 U. S. C. 1623 

(a) ). Decisions by the Commission were to be “upon such 
evidence and written legal contentions as may be pre¬ 
sented * * *, and upon the results of any independent investi¬ 
gation of cases which the Commission may deem it advisable 
to make” (Section 4 (b), 22 U. S. C. 1623 (b)). Provision was 
made for notice and hearing, and decisions of the Commission 
were to “constitute a full and final disposition of the case in 
which the decision is rendered” (Section 4 (b), 22 U. S. C. 1623 

(b) ). The Act further provided that the “action of the Com¬ 
mission in allowing or denying any claim under this Act shall 
be final and conclusive on all questions of law and fact and not 
subject to review by the Secretary of State or any other official, 
department, agency, or establishment of the United States or 
by any court by mandamus or otherwise” (Section 4 (h), 22 
U. S. C. 1623 (h)). Section 5 (22 U. S. C. 1624) directed the 
Commission to certify, “as soon as possible, and in the order of 
the making of such awards”, copies of the awards to the Sec¬ 
retary of the Treasury and to the Secretary of State. Under 
Section 7 (a) (22 U. S. C. 1626 (a)), the Secretary of the 
Treasury was “authorized and directed to pay” the awards cer¬ 
tified, in accordance with the procedure set forth in that section. 
Any person who made application for any such payment was to 
be held to have consented to all the provisions of the Act (Sec¬ 
tion 7 (e), 22 U. S. C. 1626 (e)). Section 6. as amended (22 
U. S. C., Supp. II, 1625), directed the Commission to complete 
its affairs with respect to Yugoslav claims not later than 
December 31, 1954. 4 * 6 

The Commission began its consideration of claims filed pur¬ 
suant to the Agreement shortly after the passage of the Act and 
concluded its affairs with respect to Yugoslav claims on Decem¬ 
ber 31, 1954, the termination date set by Section 6 of the Act 
as amended (22 U. S. C., Supp. II, 1625). During the five- 

4 Plaintiff’s Appendix B, p 38a, sets forth the unamended provisions of 

Section 6. As amended by the Act of August 8, 1953, 67 Stat. 506, Section 

6 reads: “The Commission shall complete its affairs in connection with 
settlement of United States-Yugoslav claims arising under the Yugoslav 


5 


year period of adjudication the Commission considered 1,554 
claims totaling almost §150,000,000, denied 678 claims, and cer¬ 
tified to the Secretary of the Treasury 876 awards aggregating 
almost $19,000,000, plus interest. 7 The $17,000,000 Fund is 
therefore insufficient to satisfy in full the 646 awards exceeding 
$1,000 in principal amount. Accordingly, no interest is pay¬ 
able on awards, and the adjudication affords only partial com¬ 
pensation to duly certified awardholders, whose property was 
nationalized or otherwise taken by Yugoslavia approximately 
ten years ago. 

2. Proceedings below. Appellant, not an awardholder but 
one of the 678 claimants whose claims before the Commission 
were denied, instituted the instant action against the members 
of the Foreign Claims Settlement Commission and the Secre¬ 
tary of the Treasury in their official capacities. The amended 
complaint set forth the following allegations (J. A. la-8a): 

On June 28,1951, appellant, a naturalized American citizen, 
filed his claim with the Commission requesting compensation 
in the amount of $1,504,624.78 for the nationalization or other 
taking by the Government of Yugoslavia of property indirectly 
owned by appellant (J. A. 2a-3a). The Commission issued a 
Proposed Decision on October 15, 1954, denying appellant’s 
claim on the ground that the properties involved had been 
taken over by Yugoslavia prior to the date of appellant’s acqui¬ 
sition of American citizenship. The Decision asserted that the 
date of the taking of the properties in question was not the date 
of the nationalization of such properties, but the date on which 
certain “other takings” had occurred. The Commission ad¬ 
mitted that these “other takings” might have “ ‘been accom¬ 
plished without legal proceedings of any kind or even without 
a statutory basis for it in Yugoslav law’ ”. The Commission 
found that official Yugoslav records indicated that a judgment 
had been entered against appellant in absentia by a Yugoslav 


Claims Agreement of 1948 not later than December 31, 1954: Provided, That 
nothing in this provision shall be construed to limit the life of the Commis¬ 
sion, or its authority to act on future agreements which may be effected 
under the provisions of this legislation.” 

''Hearings on Foreign Claims Settlement Commission, House Committee 
on Foreign Affairs, 84th Cong., 1st Sess., p. 98. 
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military court in 1945 under the Yugoslav Enemy Property 
Law. The Commission did not, however, produce the judg¬ 
ment on which it relied but based its decision on secondary 
sources of information (J. A. 3a). An examination of the 
judgment referred to disclosed that it was in fact issued under 
an executive order rather than under the Enemy Property Law ■» 

(J. A. 3a-4a). Appellant further alleged that “in committing 
this error and failing to examine the judgment in question, 
the Commission failed to see” that the judgment was a nullity 
under Yugoslav law on jurisdictional and other grounds, and 
that accordingly under principles of international law the judg¬ 
ment could be given no effect (J. A. 4a). 

On appellant’s objections to the Proposed Decision, the 
amended complaint continued, he was granted a hearing before 
a hearing examiner (J. A. 4ar-5a). At this hearing, counsel for 
appellant argued that the dates of nationalization were the 
dates of the actual taking of the property and not the dates of 
the “other takings” as alleged by the Yugoslav Government, 
and further that the documents relied upon by the Commis¬ 
sion as proof of confiscation “were not exactly the records which 
were originally on file in Yugoslavia”. At the conclusion of 
the hearing, the hearing examiner again acknowledged the pos¬ 
sibility “ ‘that some of the documents here * * * may have 
been tampered with and the Commission may not have received 
true copies’ Despite this recognition by the Commission 
that its decision was based upon records furnished by the Yugo¬ 
slav Government which might have been tampered with and 
false and that the alleged takings prior to nationalization might 
have been illegal, the Commission rendered a Final Decision 
on December 30, 1954, affirming the Proposed Decision (J. A. 

5a). The Commission thus in effect held, according to the 
complaint, that it was empowered to interpret the words “na¬ 
tionalization or other taking” in the Act to permit “any taking 
which the Yugoslav Government might assert, whether such 
taking be illegal or legal, fact or fancy, to take precedence over 
a claim based upon the nationalization of the property, and be 
used as grounds for denying such claim” (J. A. 5a-6a). Ap¬ 
pellant alleged that an examination of the legislative intent 
indicates the contrary, especially where there was doubt as to 
the legality of such “other takings” (J. A. 6a-7a). 
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After setting forth the foregoing allegations, appellant, ad¬ 
mitting that the Act prohibits review by the courts of the deci¬ 
sion of the Commission and that therefore he had “no adequate 
remedy either at common law or under the statutes’' (J. A. 7a), 
invoked “the aid of the equity process of” the district court, 
praying for the following relief (J. A. 8a): 

(1) a judgment declaring the final decision “to be 
contrary to the facts and to the law and null and void”; 

(2) a mandatory injunction requiring that the Com¬ 
mission declare the final decision to be ineffective; 

(3) a mandatory injunction requiring the Commission 
“to decide such claim in accordance with the facts and 
the provisions of the Act as intended by Congress, and 
to certify an award made in accordance with such deci¬ 
sion to the Secretary of the Treasury * # and 

(4) an injunction restraining the Secretary of the 
Treasury until final disposition of his claim from “mak¬ 
ing payments out of the Yugoslav Claims Fund which 
would reduce the total amount in such Fund to a sum 
less than $1,504,624.78, in addition to such other sums 
as may heretofore have been set aside pending the ad¬ 
judication of other claims for judicial relief.” 

On April 20,1955, appellees filed their answer to the amended 
complaint (J. A. 9ar-12a). The case was held in abeyance 
pending the final disposition of the test case of deVegvar v 
GUlUland, supra, p. 1. On December 22, 1955, this Court 
handed down its decision in that case, holding that Section 
4 (h) of the Act precluded judicial review of the determina¬ 
tions of the Commission on Yugoslav claims. Judge Miller 

dissented without opinion. 97 U. S. App. D. C. -, 228 

F. 2d 640. On March 26, 1956, the Supreme Court denied 
certiorari, 350 U. S. 994. 

Following these decisions, appellees moved on April 5, 1956 
to dismiss the complaint on the ground that the Court lacked 
jurisdiction of the subject matter of the action (J. A. 13a). 

The motion was set down for hearing on May 2, 1956 (J. A. 
27a). At the opening of the hearing, counsel for appellant 
sought leave from the court to amend his amended complaint 
(J. A. 27a). Counsel for the appellees, who had not been fur- 
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nished a copy of the proposed amendment, opposed this request, 
suggesting that such request would be in order following the 
disposition of the pending motion (J. A. 28a-29a). The court 
ruled in accordance with this suggestion and, after hearing argu¬ 
ment upon the motion, stated that the motion to dismiss would 
be granted on the ground that the court lacked jurisdiction of 
the subject matter. Counsel for appellant then renewed his 
motion for leave to amend the amended complaint which was 
again opposed by counsel for appellees (J. A. 29a). After re¬ 
ceiving a copy of the proposed amendment, the court below 
stated that the motion for leave to amend would be denied 8 
(J. A. 30a). On May 4, 1956, the court entered an order dis¬ 
missing the amended complaint, denying appellant’s motion 
for a preliminary injunction, and denying appellant’s motion 
for leave to file an amended complaint (J. A. 24a). 

Appellant filed his notice of appeal on May 7, 1956 (J. A. 
25a). On May 8, 1956, appellant filed with this Court a so- 
called “Motion for a Temporary Restraining Order” to enjoin 
the Secretary of the Treasury pending the appeal “from making 
payments out of the Yugoslav Claims Fund which would re¬ 
duce the total amount in such Fund to a sum less than $1,504,- 
624.78, in addition to such other sums as may heretofore have 
been set aside pending the adjudication of other claims for 
judicial relief * * In his affidavit in support of this mo¬ 
tion, counsel for appellant noted that a stipulation had been 


* The Proposed Amendment to the Amended Complaint would have added 
the follow in" allegations: that the Yugoslav Claims Agreement ‘'created the 
Yugoslav Claims Fund for the benefit of all United States nationals who had 
claims against Yugoslavia for the loss of property provided for in the agree¬ 
ment” ; that the $17,000,000 figure for the Fund was based upon acknowledged 
outstanding claims against Yugoslavia by United States nationals; that the 
balance of the Fund was to be returned to Yugoslavia; that the taking of 
appeUant’s jiroperty was included within the terms of the Agreement; and 
that appellant accordingly “has a property right in the Yugoslav Claims 
Fund” (J. A. I4a-15a). Further, that the action of the Commission in 
relying on the certificate “deprived plaintiff of his property right in the 
Yugoslav Claims Fund without due process of law in violation of the Fifth 
Amendment to the United States Constitution” (J. A. l$a) ; that the Com¬ 
mission’s action was contrary to its ruling in an analogous case and there¬ 
fore arbitrary and capricious and in violation of the Fifth Amendment; and 
that Section 4 (h) of the Act, prohibiting judicial review, is unconstitutional 
(J. A. 20a-21a). 


entered into by the parties to this action whereby the appellee 
Secretary of the Treasury agreed that no further payments 
would be made out of the Fund pending final determination of 
the appeal in the deVegvar case. Further noting that this 
stipulation had expired, counsel for appellant urgently re¬ 
quested that this Court grant his motion “in order to prevent 
the Secretary of the Treasury from disbursing the entire Fund, 
to preserve the status quo, and to preserve the jurisdiction of 
this Court until the determination of this appeal” (Affidavit, 
P-7). 

On May 14, 1956, this Court entered its per curiam order 
denying appellant’s motion. Judge Miller dissented on the 
ground that he was of the opinion that the deVegvar decision 
should be overruled and that accordingly appellant’s motion 
should be heard by the Court sitting in banc. Following noti¬ 
fication that a majority of this Court was not in favor of such 
rehearing in banc and that accordingly none would be ordered, 
appellant, on May 29, 1956, moved for reconsideration of the 
order denying his earlier motion for a temporary restraining 
order. On May 31, 1956, appellant filed a motion for leave 
to supplement his motion for reconsideration, stating that the 
Treasury Department had notified him “of its intention to dis¬ 
burse the remainder of the Yugoslav Claims Fund by June 8, 
1956. If this proposed action is allowed to go forward unim¬ 
peded, appellant’s appeal will become moot.” In per curiam 
orders of June 7, 1956, this Court denied both the motion for 
leave to supplement and the motion for reconsideration. 

STATUTE AND EXECUTIVE AGREEMENT INVOLVED 

The provisions of the Yugoslav Claims Agreement of 1948 
are set forth as Appendix C to appellant’s brief, pp. 44ar-51a. 
The provisions of the International Claims Settlement Act of 
1949 are set forth as Appendix B to appellant’s brief, pp. 
31a-43a. 

Rule 15a of the Federal Rules of Civil Procedure provides in 
pertinent part as follows: 

Amendments. A party may amend his pleading once 
as a matter of course at any time before a responsive 
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pleading is served or, if the pleading is one to which no 
responsive pleading is permitted and the action has not 
been placed upon the trial calendar, he may so amend 
it at any time within 20 days after it is served. Other¬ 
wise a party may amend his pleading only by leave of 
court or by written consent of the adverse party; and 
leave shall be freely given when justice so requires. # # * 

SUMMARY OF ARGUMENT 

I 

The initial question in this case is whether appellant’s 
amended complaint properly set forth a cause of action within 
the jurisdiction of the district court. That it did not has 
been conclusively determined by this Court in the case of de- 
Vegvar v. Gillilland, supra. Here, as in deVegvar, appellant 
attacks the validity of a Final Decision of the Foreign Claims 
Settlement Commission disposing of his claim against the 
Yugoslav Claims Fund. The amended complaint alleges no 
more than “errors in the result reached, or errors in the admis¬ 
sion of evidence or in the making of a legal ruling”, all of which 
were held to be beyond the power of the courts to review under 
Section 4 (h) of the International Claims Settlement Act 
(228 F. 2d at 642). 


II 

Appellant contends that the court below abused its discre¬ 
tion in refusing to allow him to amend his amended complaint 
in order to allege a “property right” in the Yugoslav Claims 
Fund, of which he was allegedly deprived without due process 
of law. But since the proposed amendment was insufficient 
on its face to cure the deficiencies of the amended complaint, 
the denial of leave to amend was a sound exercise of the district 
court’s discretion. The opinion of this Court in the deVegvar 
case makes it manifest that there can be no “property rights” 
of individual claimants in the Fund in question, and conse¬ 
quently that any allegations of an unconstitutional deprivation 
of property would be groundless. Moreover, the very cases 
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upon which appellant relies to establish a “property right” of 
claimants in funds arising from the settlement of international 
claims demonstrate conclusively that no such right exists. This 
conclusion is further buttressed by an examination of the pro¬ 
visions of the Yugoslav Claims Agreement itself and of the 
legislative history of the International Claims Settlement Act. 
And even if such a “property right” did exist, appellant has 
failed to allege any action on the part of the Commission which 
would amount to a denial of due process of law. The district 
court’s denial of leave to amend the amended complaint is 
further supported by appellant’s failure to accompany his 
motion with a motion for the convening of a three-judge dis¬ 
trict court to consider the constitutional issues sought to be 
raised, and by his unexcused delay in filing the motion. 

ABGUXENT 

In May and June 1956, this Court considered appellant’s 
motion for a temporary restraining order and his subsequent 
motion for reconsideration of this Court’s action upon that 
motion. Both motions were accompanied by lengthy exposi¬ 
tions of the very contentions which appellant again presses on 
the Court in this appeal. After reviewing appellant’s case, the 
panel which heard the motions was of the opinion that the 
appeal lacked sufficient merit even to warrant the preliminary 
relief claimed to be necessary to preserve its jurisdiction. It 
accordingly denied appellant’s motion and refused to recon¬ 
sider this decision. Thereafter the full court rejected a sug¬ 
gestion that the motion be reheard in banc. 

Appellant’s contentions have no more merit at this time than 
they had when previously presented to and rejected by this 
Court. As a result of this Court’s refusal to enjoin the Secre¬ 
tary of the Treasury from depleting the Yugoslav Claims Fund, 
the Secretary has made disbursements in excess of $5,000,000 
to awardholders since the date this Court entered its order 
denying appellant’s motion. Accordingly, this appeal may be 
rendered completely moot at any time. In view of the fore¬ 
going circumstances, we shall set forth only briefly the argu¬ 
ments which this Court has already found to be persuasive. 
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I 

The district court properly ruled that, under this Courts 
decision in deVegvar v. Gillilland, it lacked jurisdiction over 
the subject matter of this action 

In deVegvar v. Gillilland, supra, this Court was presented 
with a case virtually indistinguishable from that now be¬ 
fore it. Mrs. deVegvar’s claim, like that of appellant here, 
had been disallowed by the Commission upon a finding that 
her property had been taken by Yugoslavia prior to the time 
when she became a naturalized citizen of the United States. 
She predicated her asserted right to review upon the following 
theory, as summarized in this Court’s opinion (228 F. 2d at 
641-642): 

* * * Appellant says that the Commission failed to 
examine and give effect to the Yugoslav statute relating 
to confiscation of property, and that this was a failure 
by the Commission to exercise the jurisdiction conferred 
on it by the Act. She further says that the refusal by 
the Commission to receive the evidence offered by her, 
to the effect that the decree of the Yugoslav court which 
purported to confiscate her property was null and void 
under the Constitution and laws of Yugoslavia, was a 
failure to apply the required standard of international 
law, and was an arbitrary act in excess of the jurisdic¬ 
tion of the Commission. 

The Court then proceeded to affirm the district court’s dismissal 
of the complaint for lack of jurisdiction, saying (id. at 642): 

* * * What happened was that Yugoslavia took 
plaintiff’s property; the United States undertook to 
obtain moneys from Yugoslavia from which certain sorts 
of claims of United States nationals could be satisfied; 
a Commission was established to deal finally with such 
matters; plaintiff made a claim and was determined not 
to be in the class entitled to participate. Errors in the 
result reached, or errors in the admission of evidence or 
in the making of a legal ruling—assuming such errors to 
have been made—are not grounds for judicial interven- 



tion in the face of the congrgessional fiat that the Com¬ 
mission’s determinations shall be free of judicial review. 
Plaintiff is barred by the statutory prohibition. 

The reasons assigned by the Court for the statute’s sweeping 
denial of jurisdiction were (ibid.): 

* * * The legislative history of that section shows 
that Congress intended this prohibition to be of broad 
scope and effect. Congress knew that if each claimant 
could take his claim to the courts the Fund could not 
safely be distributed until every last litigation had been 
terminated. Considerations of both domestic and for¬ 
eign policy called for the prompt distribution of the 
Fund and the ending of disputes between Yugoslavia 
and the United States. 

The applicability of this Court’s view of the sufficiency of the 
complaint in the deVegvar case to the amended complaint in 
this case, which was dismissed by the court below, is too obvious 
to warrant extended discussion. Indeed, appellant asserts but 
two grounds for distinguishing the deVegvar complaint from 
his own amended complaint: that in deVegvar, unlike his case, 
“there was no claim of any unauthorized acts by the Commis¬ 
sion” ; and that in deVegvar “the jurisdiction of the court which 
rendered the judgment was not attacked, but only the validity 
of the proceedings before that court” (J. A. 45). These asser¬ 
tions are refuted by a mere reading of the deVegvar decision. 
As stated by this Court, Mrs. deVegvar’s complaint was based 
on her claims “that the decree of the Yugoslav court which pur¬ 
ported to confiscate her property was null and void” and that 
the action of the Commission “was an arbitrary act in excess of 
the jurisdiction of the Commission” (228 F. 2d at 642). 9 

• Paragraph Fourteenth of the deVegvar complaint attacked the Commis¬ 
sion’s refusal “to consider * * * the jurisdiction of the tribunal to render 
such decree” of confiscation. Appendix A to Brief for AppeUant in No. 
12791, p. 7a. Far from setting forth a stronger claim for relief than that 
asserted in the deVegvar case, appellant’s amended complaint goes no fur¬ 
ther in characterizing the actions of the Commission than to assert that the 
Commission was guilty of “committing * * * error” (J. A. 4a) and to ask 



Appellant’s inability to find a valid basis for distinguishing 
between his amended complaint and the complaint in the 
de Vegvar case is based on the simple fact that they are vir¬ 
tually identical, even to the type of errors alleged to have been 
committed by the Commission. Appellant, as did Mrs. 
de Vegvar, objects to the Commission’s acceptance of and re¬ 
liance upon certain evidence, to its interpretation and applica¬ 
tion of the principles of international law, and to the Commis¬ 
sion’s interpretation of the meaning of the phrase “nationali¬ 
zation or other taking” (J. A. 5a-7a). Such matters are clearly 
precluded from judicial consideration by this Court’s ruling 
that “errors in the result reached, or errors in the admission of 
evidence or in the making of a legal ruling—assuming such 
errors to have been made—are not grounds for judicial inter¬ 
vention in the face of the congressional fiat that the Commis¬ 
sion’s determinations shall be free of judicial review.” 228 
F. 2d at 642. 

II 

The District Court did not abuse its discretion in refusing to 
allow appellant to amend his amended complaint 

Appellant’s statement of the Questions Presented and the 
contents of his brief reveal that he has in fact virtually con¬ 
ceded the correctness of the district court’s ruling that his 
amended complaint fell within the prohibition of the deVegvar 
case, and demonstrates that his main concern on this appeal is 
with the denial of his motion for leave to amend the amended 
complaint. 10 It is clear, however, that the district court was 

that the final decision “be declared to be contrary to the facts and to the law 
and null and void • * *” (J. A. 8a). In deVcovar, on the other hand, the 
plaintiff alleged specifically that the Commission had failed to apply the 
provisions of the agreement and the principles of International law, justice 
and equity as prescribed by the Act, had entered findings which were 
“wholly arbitrary and capricious and in complete disregard of the evidence”, 
and had rendered its final decision “in excess of the authority conferred 
upon” it in “patent abuse of the discretion vested in the Commission * * 
Appendix A to Brief for Appellant in No. 12791, pp. 7a-8a. 

10 It will be noted that appellant is in this Court on an appeal “from the 
order entered herein dismissing the complaint herein on the ground that 
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well within its discretion in refusing to permit the proposed 
amendment, and that even if the amendment had been per¬ 
mitted the complaint would still have been subject to a motion 
to dismiss. 

A. The allegations of appellant’s proposed amendment to his amended 
complaint would not have removed appellant’s case from the ambit of 
this Court’s ruling in the deVegvar case 

It is well settled that under Rule 15 (a) of the Federal Rules 
of Civil Procedure, quoted above, pp. 9-10, the allowance of 
leave to amend a complaint is within the discretion of the dis¬ 
trict court, and that the district court’s refusal of leave to 
amend is not subject to reversal on appeal in the absence of a 
clear showing of abuse of discretion. Shall v. Henry, 211 F. 2d 
226 (C. A. 5); Suckow Borax Mines Consol, v. Borax Consoli¬ 
dated, 185 F. 2d 196 (C. A. 9), certiorari denied, 340 U. S. 943; 
Young v. Garrett, 159 F. 2d 634 (C. A. 8); Blair v. United 
States, 147 F. 2d 840 (C. A. 8); Frank Adam Electric Co. v. 
Westinghouse Elec. Mfg. Co., 146 F. 2d 165 (C. A. 8); Ledbet¬ 
ter v. Farmers Bank & Trust Co., 142 F. 2d 147 (C. A. 4), cer¬ 
tiorari denied, 323 U. S. 719; 3 Moore’s Federal Practice, 2d 
Ed., 833; cf. LaughXin v. Garnett, 78 U. S. App. D. C. 194, 138 
F. 2d 931. It is further settled that in exercising this discretion 
the district court may inquire into the merits of the amend¬ 
ment offered to determine whether the amendment would in 
fact cure the defects which it is intended to remedy. Ledbet¬ 
ter v. Farmers Bank <fc Trust Co., supra; United States v. 


the court lacked jurisdiction of the subject matter of the action”. Notice 
of Appeal, J. A. 25a. The Order of the District Court read as follows: 

Ordered that the amended complaint be and the same hereby is 
dismissed, and it is 

Further ordebed that plaintiff's motion for a preliminary injunction 
be and the same hereby is denied, and it is 

Further ordered that plaintiff’s motion for leave to file an amended 
complaint be and the same hereby is denied. 

Rule 73 (b) of the Federal Rules of Civil Procedure requires that “the 
notice of appeal * • • shall designate the judgment or part thereof ap¬ 
pealed from * * This provision has been construed to preclude con¬ 
sideration by courts of appeals of orders or portions of orders not specifically 
designated in the notice of appeal. Long v. Union Pac. R. Co., 206 F. 2d 
829 (C. A. 10) ; Chlupsa v. Posvic . 113 F. 2d 375 (C. A. 7) ; Carter v. Povrctt, 
104 F. 2d 42S (C. A. 5). 
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Bausch & Lomb Optical Co., 131 F. 2d 545 (C. A. 2); Aetna 
Casualty & Surety Co. v. Abbott, 130 F. 2d 40, 44 (C. A. 4 ); 
Stephens v. Reed, 121 F. 2d 696, 699 (C. A. 3); Wilson v. Lam- 
berton, 102 F. 2d 506 (C. A. 3). If such inquiry reveals that the 
proposed amendment would itself be subject to a motion to dis¬ 
miss, refusal to allow the amendment does not constitute an 
abuse of discretion, since it would be idle for the court to allow 
it. 3 Moore, op. cit. supra, p. 833. And even if leave to amend 
is denied on an invalid ground, an appellate court wdll not 
reverse if the denial is supported by another ground. Thus, in 
Bausch & Lomb, supra. Circuit Judges L. Hand, Augustus N. 
Hand, and Clark stated, per curiam (131 F. 2d 545 at 547): 

* * * The judge did indeed deny leave to amend on 
the ground that the second complaint did not state a 
cause of action, as to which he was perhaps wrong, tak¬ 
ing the pleading as it reads. But in result it made no 
difference, for the amended complaint like the original 
was subject to summary dismissal, and it was mere mat¬ 
ter of form whether it was accepted and then dismissed, 
or refused at the outset. * * * 

In the present case it is manifest that appellant’s proposed 
amendment would have availed him nothing. Appellant 
sought thereby to avoid the obvious impact of the deVegvar de¬ 
cision upon his case by adding allegations that the United 
States holds the Yugoslav Claims Fund in trust for the benefit 
of claimants, that appellant is a qualified claimant and as such 
has a property right to the Fund, and that the action of the 
Commission in denying his claim constituted a deprivation of 
his property without due process. Appellant is obviously rely¬ 
ing upon this Court’s statement in the deVegvar opinion that 
“no violation of constitutional right is suggested here; plaintiff- 
appellant makes no contention, for example, that the United 
States has taken her property without paying for it” (228 F. 
2d at 642). 

That such reliance is obviously misplaced is demonstrated 
by the very paragraph in the decision from which this quota¬ 
tion is taken. The court stated that “no doubt the provisions 
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of Section 4 (h) do not bar certain types of judicial action” 
(ibid.). The court then quoted the following from the Gov¬ 
ernment's brief in that case (ibid.): 

There are no constitutional or other reasons for in¬ 
ferring any limitations [on the statutory bar to judicial 
review], and appellant has raised none. * * * It is here 
assumed that, were this an area in which constitutional 
rights were or might be involved Congress could not pre¬ 
vent the vindication of such rights in a judicial tribunal. 
Congress recognized, however, that no constitutional 
rights were involved in the distribution of the Yugoslav 
Claims Fund and that the nonreviewability provision 
could therefore be as broad as the situation required. 
[Emphasis added.] 

In apparent acceptance of this general proposition, the court 
added but one qualification (ibid.): 

We may assume for purposes of argument that the pro¬ 
visions of Section 4 (h) would probably not prevent 
judicial relief in the situation—to illustrate—where a 
claimant is denied consideration by reason of his race, 
creed or color. 

The court thus recognized the obvious: that the distribution 
of the Yugoslav Claims Fund did not involve property rights 
which might give rise to constitutional due process problems, 
but also recognized that, as in any area in which the Govern¬ 
ment deals with its citizens, even where no property rights are 
involved, the Government may not deny its citizens the equal 
protection of the laws. Appellant of course makes no asser¬ 
tion of such denial. 

The validity of this conclusion—that this Court recognized 
that there could be no property rights in the Yugoslav Claims 
Fund, and accordingly no due process objections based 
thereon—is conclusively established by the Court’s final state¬ 
ment in this regard. After noting that Mrs. deYegvar had 
made no contention that the United States had taken her prop¬ 
erty without paying for it, the Court said (ibid.): 

What happened was that Yugoslavia took plaintiff’s 
property; the United States undertook to obtain moneys 
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from Yugoslavia from which certain sorts of claims of 
United States nationals could be satisfied; a Commis¬ 
sion was established to deal finally with such matters; 
plaintiff made a claim and was determined not to be in 
a class entitled to participate. [Emphasis added.] 

In the light of these holdings in the deVegvar case, it is mani¬ 
fest that the allegations of a “property right” in appellant’s 
proposed amended complaint could not serve to remove his case 
from the scope of that decision. Accordingly, the district 
court’s denial of the motion for leave to amend was clearly a 
proper exercise of discretion. 

B. The allegation that appellant has a “property right” in the Yugoslav 
Claims Fund is without foundation 

Even without the guidance of this Court’s opinion in the 
deVegvar case, it is evident that the legal contentions asserted 
in the proposed amendment are so lacking in merit as to re¬ 
quire the district court’s denial of leave to amend. The major 
premise of appellant’s belated argument is that the United 
States holds the Yugoslav Claims Fund in trust for the claim¬ 
ants. Appellant then asserts that, contrary to the decision of 
the Commission, he was the owner of property which was taken 
by Yugoslavia subsequent to his naturalization as an Ameri¬ 
can citizen. From these two propositions, he reasons that he 
has a “property right” in the Fund and that the Court there¬ 
fore has jurisdiction not only to review the decision of the Com¬ 
mission, but to reconsider the claim de novo, Section 4 (h) be¬ 
ing an unconstitutional bar to such jurisdiction. 

That appellant’s position is wholly untenable is evidenced 
by the very authorities upon which he relies. Appellant seeks 
to place the Yugoslav Claims Agreement within the “category 
of agreements” represented by the protocol involved in Ori¬ 
noco Co. v. Orinoco Iran Co., 54 App. D. C. 218, 296 Fed. 
965. That case is, however, wholly inapposite here. As 
stated in the Supreme Court’s subsequent opinion in Mellon 
v. Orinoco Iron Co., 266 U. S. 121, the fund in that case repre¬ 
sented “an indemnity of $385,000 received by the Secretary of 
State from Venezuela. This was in satisfaction of the claim 
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of the Orinoco Co., Ltd., * # * against Venezuela because of 
her illegal * * * ouster of that company.” 266 U. S. at 122. 
The transfer of funds from Venezuela following diplomatic 
representations on behalf of the company thus evidenced Vene¬ 
zuela’s recognition of the validity of a specific claim, and the 
United States held the money only as a stakeholder for those 
having rights in the particular property, the seizure of which 
was thus recognized. The only question involved in the case 
was whether the plaintiff’s claims against the company on 
whose behalf the award had been secured amounted to a lien 
upon the award, and whether, if it did, the Secretary of the 
Treasury could be enjoined from making payment to the 
awardee rather than to the lienholder. 

Any attempt to analogize the Orinoco situation to that in¬ 
volved in the Yugoslav Claims Fund would necessarily be lim¬ 
ited to a case in which the Foreign Claims Settlement Com¬ 
mission had already determined that a particular claim was 
valid and within the terms of the Agreement. If another 
claimant then intervened, prior to the payment of the certified 
award by the Secretary of the Treasury, in an attempt to pre¬ 
vent the disbursement of the award in derogation of his rights 
as against the awardholder in the property in question, the case 
might be analogous to the Orinoco case. But this is obviously 
not the situation presented here. 

Appellant also relies upon and quotes extensively from the 
cases of Comegys v. Vasse, 1 Pet. (U. S.) 193. and Williams v. 
Heard, 140 U. S. 529 as establishing his “property right” in the 
Fund, and a resulting lack of power in Congress to preclude 
judicial review. Both cases, however, prove the opposite of his 
contention. In both cases, as in Orinoco, the dispute was not 
over the validity of an inchoate claim such as appellant's here 
but over title to an award already made. In Comegys, a Com¬ 
mission had been established to distribute a fund transferred to 
the United States by Spain in settlement of claims by United 
States nationals against Spain. With respect to the force and 
effect to be given the Commission’s determinations on ques¬ 
tions of the validity and amount of awards, as contrasted to 
the effect to be given its determination of whether the claim- 




ant or his assignees or creditors were entitled to receive pay¬ 
ment, the court stated (1 Pet. 212): 

* # * The object of the treaty was to invest the com¬ 
missioners with full power and authority to receive, 
examine, and decide upon the amount and validity of 
the asserted claims upon Spain for damages and injur¬ 
ies. Their decision, within the scope of this authority, 
is conclusive and final. If they pronounce the claim 
valid or invalid, if they ascertain the amount, their 
award in the premises is not re-examinable. The par¬ 
ties must abide by it, as a decree of a competent tribunal 
of exclusive jurisdiction. A rejected claim cannot be 
brought again under review in any judicial tribu¬ 
nal ****** But it does not necessarily or natu¬ 
rally follow, that this authority, so delegated, includes 
the authority to adjust all conflicting rights of different 
citizens to the fund so awarded. 

In Williams v. Heard a fund had been paid to the United 
States by Great Britain “as indemnity for losses sustained by 
citizens of this country by reason of the acts” of certain British 
cruisers. 140 U. S. at 537. The Supreme Court, in discussing 
the rights of claimants —not award-holders—in the fund, 
stated (140 U. S. at 537-538): 

It was held in Urated States v. Weld, 127 U. S. 51, that 
this award was made to the United States as a nation. 
The fund was, at all events, a national fund to be dis¬ 
tributed by Congress as it saw fit. True, as citizens of 
the United States had suffered in person and property 
by reason of the acts of the Confederate cruisers, and as 
justice demanded that suck losses should be made good 
by the Government of Great Britain, the most natural 
disposition of the fund that could be made by Congress 
was in the payment of such losses. But no individual 
claimant had, as a matter of strict legal or equitable 
right, any lien upon the fund awarded, nor was Congress 



21 


under any legal or equitable obligation to pay any claim 
out of the proceeds of that fund. n 

This holding is buttressed by the most recent Supreme Court 
decision in this line of cases, Z d* F. Assets Corp. v. Hull, 311 
U. S. 470, involving the settlement of claims against Germany 
following World War I. There, as here, the fund had been 
established by a treaty and Congress had enacted legislation 
in implementation of the treaty. Unlike the International 
Claims Settlement Act of 1949, the statute there in question did 
not contain a clause specifically barring judicial review of the 
awards of the Mixed Claims Commission. The Supreme 
Court, finding it unnecessary to decide the nature of the con¬ 
troversy and basing its ruling solely on statutory interpretation 
and congressional intent, held that the District Court lacked 
jurisdiction of the subject matter. Speaking through Mr. 
Chief Justice Hughes, the Court said (311 U. S. at 486): 

* * * There can be no doubt of the constitutional 
authority of Congress to lodge with the Secretary of 
State the authority to consider and pass upon the regu¬ 
larity and validity of the awards made by the Mixed 
Claims Commission for the statutory purpose of quali¬ 
fying them for payment out of the account in the Treas¬ 
ury. Congress had complete power to decide what pay¬ 
ment should be made from that account and to attach 
such conditions as it saw fit. [Emphasis added.] 

The Z <Sc F. case serves to point up a further basis for the 
non justiciability of the “rights” asserted by appellant. In a 
concurring opinion in that case, Justices Black and Douglas 

“Appellant asserts (Br. 21-22) that “the Williama case emphasizes that 
the enactment of legislation which provides machinery to distribute such 
funds among claimants creates no right, but merely opens the door for the 
enforcement of existing rights, rights created by the wrongful acts of a 
foreign power. Therefore, the Congress, since it creates no rights by such 
legislation, is without power to attach any limitations on their enforcement 
which violate the due process requirements of the Fifth Amendment.” This 
statement is, of course, a contradiction in terms, since as the Court pointed 
out claimants had no legally enforceable rights in the fund to begin with 
and accordingly Congress was under no obligation to enact any legislation 
whatsoever or to provide any means at all for the distribution of the fund. 
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stated that they would affirm on the ground relied on by this 
Court in its decision, 72 App. D. C. 234, 114 F. 2d 464 (311 
U. S. at 493): 

The controversy here bears all the earmarks of that 
type of controversies which our Constitution has con¬ 
fided exclusively to the executive or political de¬ 
partments of government, and concerning which this 
Court has many times repeated “that the action of the 
political branches of the government in a matter that 
belongs to them, is conclusive.” Since this clearly ap¬ 
peared from the face of the pleadings at the very outset, 
the District Court properly stayed its hands and re¬ 
nounced power to proceed. 

Here, the parties to the Yugoslav Claims Agreement obvi¬ 
ously intended that the distribution of the Fund remain a 
matter solely for such executive, non-justiciable determination, 
appellant to the contrary notwithstanding (Br. 14^17). The 
Agreement was made “in full settlement and discharge of all 
claims of nationals of the United States against the Government 
of Yugoslavia on account of the nationalization and other tak¬ 
ing of Yugoslavia of property * * * which occurred between 
September 1, 1939, and the date” of the Agreement (Article 1, 
App. C, p. 44a). Article 3 states that “the claims of nationals 
of the United States to which reference is made in Article I of 
this Agreement do not include claims of individual nationals of 
the United States who did not possess such nationality at the 
time of the nationalization or other taking, which claims shall 
be subject to compensation by the Government of Yugoslavia 
* * (App. C, p. 46a). Finally, the Agreement provides 
that “the funds payable to the Government of the United 
States under Article I of this Agreement shall be distributed 
to the Government of the United States and among the sev¬ 
eral claimants, respectively, in accordance with such methods 
of distribution as may be adopted by the Government of the 
United States. Any determinations with respect to the ‘validity 
or amounts of individual claims which may be made by the 
agency established or otherwise designated by the Government 
of the United States to adjudicate such claims shall be final and 
binding ” (Article 8, App. C, p. 49a; emphasis added). 
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In implementing this Agreement, Congress was fully mind¬ 
ful of the character of the subject matter as involving the for¬ 
eign relations of this Government, and of the constitutional ex¬ 
clusion of both Congress and the courts from direct interven¬ 
tion in this area. See 95 Cong. Rec. 8835-8854. It was also 
mindful that, in entering into the Agreement, the Government 
of Yugoslavia had voluntarily agreed to permit its liability 
upon these claims, up to $17,000,000, to be fixed by an agency 
of the United States Government, but that at the same time it 
had by express provision limited its submission to that agency 
only and not to the action of the American courts. Congress 
respected this provision and did not attempt to create justicia¬ 
ble rights when none had existed before. 12 

The foregoing amply demonstrates that the authorities upon 
which appellant relies to prove his asserted “property right” 
in the Fund—the cases, the Agreement, and the legislative his¬ 
tory of the Act—prove instead that he has and never had such 
a “right”. If further demonstration of the fallacy of his posi¬ 
tion were needed, it could be found in the faulty logic he puts 
forward. Thus, he argues (Br. 22-23): 

If the foreign power pays money to the United States 
in compensation for [his] loss, although the United 
States national has a right to the money, he is barred 
by the lack of remedy since he has no means by which 

“As Representative Ribicoff stated in reference to the non-reviewability 
provisions of Section 4(h) (95 Cong. Rec. SS40) : 

The actions under review will be inherently the actions of another 
Government, made susceptible of review by an agency of our Govern¬ 
ment through the agreement of Yugoslavia or other Governments 
which may make subsequent agreements. They are not actions arising 
out of the laws of the United States, and therefore do not come within 
the purview of the constitutional requirements regarding the author¬ 
ity of the courts. 

Representative Ribicoff further stated (95 Cong. Rec. 8854) : 

We know that if you take these claims and get them involved in 
continuous court controversy, it will be many, many years before these 
claims are settled. You have a constitutional prohibition against 
courts interfering icith settlements, and also you would have all these 
claims interminably tied up in court where one claimant with one 
appeal could tie up the settlement of 1500 claims. We believe that 
three United States Commissioners would administer justice. 
[Emphasis added.] 
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he may sue his sovereign, the United States. How¬ 
ever, once the United States removes this disability, 
he has a right to enforce his claim against the fund pro¬ 
vided. If the foreign power pays the money to the 
United States in trust for the benefit of claimants, and 
the United States accepts that money as trustee, the 
claimants’ rights are in the fund itself. There is no bar 
to its enforcement, and any administrative agency cre¬ 
ated to distribute the funds is necessarily restricted to 
verifying the validity and amount of the claims, and 
distributing the funds. 

The first obvious fallacy in this argument lies in appellant’s 
admission that in the first situation the claimant has a “right 
to the money” yet is “barred by the lack of remedy since he 
has no means by which he may sue his sovereign, the United 
States.” Yet appellant’s whole argument is designed to prove 
that if such a right exists the sovereign may not so bar the 
remedy. Next, by stating that “once the United States re¬ 
moves this disability, he has a right to enforce his claim against 
the fund”, appellant admits that unless the United States does 
remove the disability the right is unenforceable. In the case 
of claims against the Yugoslav Claims Fund, such right as ap¬ 
pellant has is enforceable only in unreviewable proceedings 
before the Foreign Claims Settlement Commission; the “dis¬ 
ability” which prevents appellant from seeking judicial review 
has clearly not been removed by the United States. Finally, 
if the United States holds the Fund “in trust for the benefit of 
claimants” and “accepts the money as trustee,” any suit to 
enforce appellant’s rights as a beneficiary of that trust would 
necessarily be against the trustee, i. e., against the United 
States. Such a suit would, by appellant’s own admission, be 
an unconsented suit against the United States, and the United 
States would, moreover, be an indispensable party. 

The final fatal flaw in appellant’s reasoning is that he com¬ 
pletely begs the question. He alleges that he has a property 
right because he was the owner of property taken by Yugoslavia 
at a time when he was an American citizen. But he thus predi¬ 
cates his claim to a “property right” upon a factual allegation 
which has been decided to be erroneous by the Commission, 
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the body to which appellant submitted this question and the 
sole body having jurisdiction to decide this question under the 
Agreement and the Act under which appellant claims. Under 
appellant’s theory, any person who was a United States na¬ 
tional between September 1,1939 and the date of the Yugoslav 
Claims Agreement could submit a claim to the Commission 
and thereby acquire a property right therein. Obviously, any 
right which appellant may have had in the Fund was purely 
inchoate until his claim had been determined by the Commis¬ 
sion to be within the class of claims settled by the Agreement. 

Finally, even if it could be assumed that appellant had a 
“property right” in the Fund, his proposed amendment would 
still be unavailing since his allegations with respect to the ac¬ 
tions of the Commission do not establish a denial of due process 
of law. As we have noted, appellant complains: that the Com¬ 
mission relied upon an official Yugoslav record of a judgment 
rather than upon the judgment itself ("without alleging that 
appellant, who had the burden of establishing his claim, had 
submitted the judgment itself to the Commission for considera¬ 
tion or that there was any other and better evidence of the 
judgment before the Commission); that the Commission mis¬ 
interpreted the law; and, in his amended complaint, that the 
Commission had decided a different claim in a manner contrary 
to the way in which it decided appellant’s claim. These are, 
at best, mere errors in legal and factual rulings. Even as¬ 
suming such errors, if they be such, to have been made, they 
clearly do not rise to the dignity of a deprivation of due process 
and do not warrant the interference of the courts on constitu¬ 
tional grounds. 

C. Appellant's failure to accompany his motion for leave to amend his 
amended complaint with a motion for the convening of a three-judge 
district court to consider the constitutional issues sought to be raised 
required the denial of his motion 

Section 2282 of Title 28, United States Code, provides that 
an “injunction restraining the enforcement, operation or execu¬ 
tion of any Act of Congress for repugnance to the Constitution 
of the United States shall not be granted by any District Court 
or judge thereof unless the application therefor is heard and 
determined by a District Court of three judges under Section 
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2284 of this Title.” Appellant’s proposed amendment to his 
amended complaint prays “that Section 4 (h) of the Act be 
declared unconstitutional”. While this request is not, strictly 
speaking, a request for an injunction, we submit that the effect 
is the same insofar as the applicability of Section 2282 is 
concerned. 

Ordinarily, Section 2282 applies to situations where the 
plaintiff seeks to permit or require action by himself or another 
in derogation of a statute alleged to be unconstitutional. Here, 
the actor whose action is inhibited by the statute (Section 4 
(h)) is the court itself, and accordingly no actual “injunction” 
is necessary or possible to permit or require it to act in deroga¬ 
tion of the statute. But the considerations which underlie 
Section 2282 are equally applicable here. Moreover, appellant 
seeks an injunction requiring the Commission to declare its 
Final Decision to be null and void. The granting of this in¬ 
junction would require a preliminary finding of the unconsti¬ 
tutionality of Section 4 (h) of the Act, and Section 2282 would 
apply. Cf. United States v. 11& Gift Packages , More or Less, 
etc., 52 F. Supp. 993 (E. D. N. Y.). 

In these circumstances, we submit that appellant’s failure to 
accompany his motion for leave to file an amended complaint 
with a motion for the convening of a three-judge district court 
to consider the constitutional issues raised required the denial 
of his motion. 

D. Appellant's delay in filing his motion for leave to amend further 
justified the denial of the motion 

As appellant readily admits (Br. 11-13), the timeliness of 
a motion to amend the complaint is an element to be considered 
by the trial court in exercising its discretion in ruling on the 
motion. Although delay is not generally considered to be suf¬ 
ficient in and of itself to require the denial of leave to amend, 
“the party seeking to amend should exercise due diligence and 
unless delay can be attributed to excusable oversight leave to 
amend may be denied.” 1 Barron and Holtzoff, Federal Prac¬ 
tice and Procedure, (Rules Ed.) 887; see also Frank Adam 
Electric Co. v. Westinghouse Elec. Mfg. Co., 146 F. 2d 166 
(C. A. 8). 
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In the instant case, the proposed amendment was obviously 
offered by appellant in an attempt to overcome the deficiencies 
in his original complaint revealed by this Court’s decision in 
the deVegvar case. That decision was rendered on December 
22, 1955. The Supreme Court denied certiorari on March 26, 
1956. Appellant nevertheless delayed presenting his motion 
for leave to amend the amended complaint until the very open¬ 
ing of oral argument upon a motion challenging the sufficiency 
of the complaint which he sought to amend. This was May 2, 
1956, more than four months after this Court rendered its deci¬ 
sion. When the motion was presented in open court, counsel 
for appellees had not yet been served with a copy of the pro¬ 
posed amendment (J. A. 28a). 

In these circumstances, the court below might well have con¬ 
cluded that the timing of the motion was prejudicial and there¬ 
fore grounds for denial. The lack of timeliness was coupled, 
however, with the court’s awareness that all appellant hoped to 
achieve by the amendment was a “clarification [of] the prop¬ 
erty right of plaintiff in this action” (J. A. 27a^28a). Since 
the deVegvar decision had already determined that there could 
be no property rights in the Fund, the proposed amendment 
was insufficient on its face to establish the jurisdiction of the 
court. Accordingly, there can be no doubt that the denial of 
the motion for leave to amend was well within the discretion 
of the district court. 

CONCLUSION 

For the foregoing reasons, we respectfully submit that the 
judgment below should be affirmed. 

George Cochran Doub, 

Assistant Attorney General, 

Oliver Gasch, 

United States Attorney, 

Samuel D. Slade, 

B. Jenkins Middleton, 

Attorneys, 

Department of Justice, 

Washington 25, D. C. 
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APPELLANTS REPLY BRIEF 

Appellant's brief contends that the Foreign Claims Settlement 
Commission committed certain unauthorized acts which resulted in 
a loss of appellant’s property right in the Yugoslav Claims Fund and 
that the District Court abused its discretion in refusing to permit ap¬ 
pellant to amend his complaint to allege facts which would give the 
court jurisdiction over the action. 
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The unauthorized acts complained of included the Commission’s 
(1) assertions, unsupported by any evidence before the Commission or 
in the record, which when added to a self-serving certificate presented 
to the Commission by the Yugoslav Government, gave the proceedings 
in Yugoslavia an appearance of regularity and was used as the sole 
basis for denying appellant’s claim, (2) reliance on this self-serving 
statement to destroy appellant’s claim in complete disregard of the 
manifest congressional intent that liberal rather than strict construction 
be given to the term ’’nationalization or other taking” to validate rather 
than destroy claims; and (3) deciding appellant’s claim and that of 
claimant Aladar Sege, cases identical on their facts, in an arbitrary 
manner resulting in no award to the appellant and an award to claimant 
Sege. 

It is indeed interesting to note that appellees remain silent with 
respect to the charges that the Commission committed the foregoing 
unauthorized acts and confine themselves to reliance on the case of 

DeVegvar v. Gillilland ( 1955)_App. D.C. _228 F. 2d 640, as 

precluding any further discussion of the issues involved. However, as 
they rightly point out, that decision supports appellant’s contention that 
where constitutional violations are in issue, this Court has jurisdiction 
to hear the matter. 


I 

Appellees here, as they did in the De Vegvar case, continue to 

insist that appellant seeks judicial review. Appellant is forced 

to repeat that he is not seeking judicial review, but is seeking the 

judicial intervention acknowledged by this Court in the De Vegvar case 

to be available to him (p. 642): 

”... [N ]o doubt the provisions of Section 4 (h) do not 
bar certain types of judicial action . . . Section 4 (h) 
would probably not prevent judicial relief where a 
claimant is denied consideration by reason of his 
race, creed or color . . . [or where ] the United 
States has taken her property without paying for it. ” 
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In that case even the appellees were willing to concede that judicial 
relief would be available where such constitutional questions are at 
issue (id.) : 

. . . [W]ere this an area in which constitutional 
rights were or might be involved Congress could 
not prevent the vindication of such rights in a 
judicial tribunal . . . 

But appellees are not content to stop there. They go on to insist that 
this Court decided that no constitutional rights were involved in the 
distribution of the Yugoslav Claims Fund. It is quite evident from 
this Court’s opinion in that case that it did not decide that issue since 
it was not presented to the Court. The failure of the appellant there 
to assert his defenses certainly cannot be held to prevent appellant 
here from contending that there are constitutional issues involved 
here and that he is entitled to the relief stated by this Court in the 
De Vegvar case to be available to him. The basis for this contention 
is fully discussed by appellant in Point II of his brief (pp. 13-38). 

n 

Appellees contend that there are no differences between the 
De Vegvar case and appellant’s as to both the facts and issues presented. 
Initially, appellant admits that the results reached by the Commission 
in the two cases are identical: both claims were disallowed on the ground 
that the taking of the claimant’s property had occurred prior to the 
claimant’s becoming a United States citizen. Beyond this, however, 
the cases have practically nothing in common. 

In the De Vegvar case the Commission actually had the Yugoslav 
judgment upon which it relied in its findings. The claimant, before 
both the Commission and this Court, contested the validity of that 
judgment based upon alleged irregularities in the Yugoslav court pro¬ 
ceeding, and the Yugoslav court’s misapplication of Yugoslav law. In 
examining appellant’s claim, however, the Commission had neither 
the judgment relied upon or a copy of the record alleged to contain a 
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notation of the existence of that judgment. All that it had was the self- 
serving statement of Yugoslavia that a file in that country contained a 
notation of the existence of the judgment. This is the scrap of paper 
the Commission and the appellees refer to as an "official record". 

Appellant further contends that the Commission made certain 
assertions about the judgment in its proposed decision that had no 
foundation in the evidence before the Commission (App. D, p. 55a): 

"It appears from official Yugoslav records 
that on August 18, 1945 judgment (No. 965/45) 
was entered against both claimants . . . under 
the Yugoslav Enemy Property Law of November 21, 

1944 . . . 

There is nothing in the record before the Commission to support this 
conclusion, and the Yugoslavs themselves admit that it was issued 
pursuant to an order of the rebel command of the partisans and that 
the law cited by the Commission had no applicability whatsoever with 
respect to appellant’s property. Nothing in the Act or in the inherent 
powers of the Commission authorized it to so alter the character of 
such spurious documents to give them respectability. 

These are the unauthorized acts complained of which appellant 
contends were not present in the De Vegvar case. 

In addition to the foregoing differences in facts, the following 
are the issues presented to this Court here which were neither before 
this Court nor decided by this Court in the De Vegvar case: 

1. Does a claimant have a property right in the 
Yugoslav Claims Fund under the provisions of 
the Yugoslav Claims Agreement ? 

2. Was the money paid by Yugoslavia in settle¬ 
ment of the claims of United States citizens 
against Yugoslavia for property nationalized 

or otherwise taken, paid to the United States 
as a nation or to the United States to be dis¬ 
tributed among the claimants, and in what 
capacity did the United States accept the money 
from Yugoslavia ? 
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3. Was the money paid into the United States 
Treasury by Yugoslavia in reality a conversion 
of the property seized by Yugoslavia into United 
States currency? 

4. Did the Commission have power to effectively 
alter or modify the import of documents presented 

to it by adding statements not contained in the record, 
in order to substantiate a pre-determined position 
and give the proceedings in Yugoslavia the appearance 
of regularity? 

5. What was the intent of Congress with respect to 
the phrase "nationalization or other taking"? 

6. Did the Commission have the authority under 
the Act to decide identical cases in an opposite 
manner? 

These are some of the apparent differences between appellants case 
and the De Vegvar case. 


m 

Appellees cite numerous cases to support the view that where a 
district court does not believe that a proposed amendment will supply 
the allegations necessary to cure a defect alleged to exist in a com¬ 
plaint so that it will state a cause of action, the district court may 
deny a motion for leave to amend. The truth of this statement is 
manifest. However, the District Court here neither made such a 
finding nor issued an order to that effect. The order of the Court 
merely denied appellant’s motion for leave to amend with nothing 
more. The Court made no findings and the record does not disclose 
any statement by the Court to support appellees speculative conclusion 
that the Court denied the motion because it did not believe the proposed 
amendment stated a cause of action. The record fully supports ap¬ 
pellant’s contention that the District Court (1) was notified, without 
contradiction from appellees, that the amendment would not prejudice 
appellees, (2) was served with a copy of the proposed amendment, and 
(3) within seconds after its submission to the Court, summarily denied 
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the motion without permitting appellant to fully explain the proposed 
amendment. The Court*s action can hardly be described as a finding 
that the Court did not believe that the proposed amendment would state 
a cause of action, unless its silence be construed to supply such a 
finding. 


IV 

Appellees state that Orinoco Co., Ltd, v. Orinoco Iron Co ., 
(1924) 54 App. D. C. 218, 296 Fed. 965,is not analagous to appellant’s 
case. Let us compare the cases. In the Orinoco case Venezuela seized 
property in Venezuela which belonged to a United States citizen; Yugo¬ 
slavia seized property located in that country which belonged to ap¬ 
pellant, a United States citizen. In both cases the United States nego¬ 
tiated with the foreign power on behalf of its citizens, with Venezuela 
on behalf of one citizen, and with Yugoslavia on behalf of 1, 500. 
Venezuela recognized the validity of the claim and transferred money 
to the United States to be paid to the claimant; Yugoslavia also acknow¬ 
ledged the validity of the claims and transferred funds into the United 
States Treasury for distribution to the claimants, with the proviso 
that the excess be returned to Yugoslavia. It was found in the Orinoco 
case that the money in question did not belong to the United State, 
that it was a mere stakeholder, and that the Secretary of the Treasury 
could be sued to prevent an alleged wrongful disbursement of the funds; 
appellant contends that the money in the Yugoslav Claims Fund does 
not belong to the United States, that the United States is a mere trustee 
with respect to the money in the Fund, and that actions which would 
deprive appellant of his property right in the Fund without due process 
are subject to judicial intervention. 

V 

Appellees quote from Comegys v. Vasse (1828) 26 U. S. 216, to 
establish that there as here the decisions of the Commission created to 
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supervise the distribution of the funds were final and conclusive and 
not subject to judicial examination. However, that very quotation 
demonstrates that the Supreme Court was even then not unmindful of 
the constitutional safeguards surrounding such funds. It specifically 
modified the final and conclusive statement by including the phrase 
"within the scope of this authority”. It was made eminently clear that 
where the commission there exceeded its authority, a claimant would 
be entitled to the same constitutional safeguards claimed here -- the 
exercise of the equitable powers of this Court to require the Com¬ 
mission to decide claims in accordance with the Agreement and the 
Act. 


VI 

Appellees cite a reference by the Supreme Court in Williams 
v. Heard (1891) 140 U.S. 529, to the case of United States v. Weld 
(1888) 127 U.S. 51 to support their contention that appellant has no property 
right in the Fund. An examination of the Weld case discloses no such 
holding. There the same agreement between the United States and 
Great Britain with respect to alleged damages caused to United States 
citizens by certain confederate frigates plying out of British ports 
during the War Between the States was under consideration. Although 
the British refused to acknowledge doing any wrong, they agreed to 
refer the matter to an arbitrator and to pay the United States for any 
damages determined to be compensable by the arbitrator. A lump sum 
award was made and Great Britain paid money to the United States as a 
nation. There was no mention in the treaty that the money was to be 
distributed to United States citizens or that any surplus was to be 
returned to Great Britain. 

In 1882 the Congress appropriated money to pay the claimants 
for the losses sustained. However, before distributing the money among 
the claimants, the United States made deductions for expenses incurred 
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before the arbitrator. Certain of the claimants sued the United States 
in the Court of Claims for their pro rata share of these expenses, 
contending that the deductions made by the United States were illegal. 
The United States argued that the Court of Claims lacked jurisdiction 
of the subject matter because the claimants’ rights grew out of a treaty 
and Section 1066 of the Revised Statutes barred that Court from taking 
jurisdiction over cases arising out of treaties. The Supreme Court held 
that for the purposes of jurisdiction, the rights grew out of the Appro¬ 
priation Act of 1886 (p. 56): 

. . . The claimant in this case does not seek to 
recover upon any supposed obligation created by 
the Treaty of Washington, but upon the specific 
appropriation made in the Act of June 2, 1886 . . . 

The question of title to the money paid to the United States or of the 
property rights of the claimants in the money was not in issue. 

In the Williams case, however, the Supreme Court held that the 
right to claim compensation for the loss did not grow out of the appro¬ 
priation act, but arose when the loss was actually suffered: 

. . . But the Act of Congress did not create the 
rights. They had existed all the time since the 
losses occurred. They were created by reason 
of losses having been suffered. All that the Act 
of Congress did was to provide a remedy for the 
enforcement of the right. (140 U.S. at p. 541) 

The Court went to find that there was nothing irreconcilable to this 

finding in the Weld case (p. 545): 

There is nothing in United States v. Weld, 

127 U. S. 51, that militates against the view 
herein presented. In that case it was held that, 
as respects the jurisdiction of the Court of 
Claims to entertain the suit against the United 
States under section 1066, Revised Statutes, 
the claim must be regarded as growing out of 
the Act of 1882, because that Act furnished 
the remedy by which the rights of the claimant 
might be enforced. But that is an entirely 


different proposition from the one contended 
for here by the defendants in error, that the 
claim was created by that Act. 

Appellant cited the Williams case to support the proposition that 
those who sustain losses at the hands of foreign countries have a property 
right in their claims of loss. Whether or not they will be able to en¬ 
force such a claim and under what conditions is a matter for agreement 
between the injuring nation and the claimant’s sovereign. To determine 
what shall be a claimant’s rights under the agreement reached between 
the two sovereigns, reference must be made to the agreement itself. 

An examination of the agreement here under consideration indicates 
that the parties intended that there be a general acknowledgment of the 
claims, that Yugoslavia pay money not to the United States as a nation, 
but as trustee for the benefit of the claimants. Under these circum¬ 
stances, the property right of the claimant became enforceable against 
the fund provided upon the signing of the Agreement, and could only 
be divested by constitutional means. When the Agreement was signed, 
the claim ceased to be unenforceable since Yugoslavia, the wrongdoer, 
had agreed to recognize its error and to pay compensation therefor. 

The only function that the United States had to perform was to see 
that the claims asserted were valid and in what amount. In making 
such determinations Congress excluded judicial review of the Com¬ 
mission’s decisions to avoid interminable litigation. However, as this 
Court so aptly noted in the De Vegvar case, where constitutional viola¬ 
tions are alleged, the bar to judicial intervention is not applicable. 

vn 

Appellees also cite Z & F Assets Corp . v. Hull ( 1941) 311 U.S. 470 
to bolster their contention that appellant has no property right in the 
Yugoslav Claims Fund. However, appellees ignore the fact that the 
Supreme Court refused to examine that issue (p. 489): 
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. . . [W]e have no occasion to consider the cir¬ 
cumstances in which an international agreement, 
or action thereunder, may be deemed to vest 
rights in private persons, or the scope of such 
rights in particular cases. See Comegys v. Vasse, 

1 Pet. 193; Mellon v. Orinoco Iron Co., supra. 

Petitioners must claim solely by virute of their 
interest in the fund created by the statute and 
under its terms they are not entitled to complain 
of payments out of that fund of awards which the 
Secretary of State has certified. 

The Yugoslav Claims Fund was not created by the Congress and the funds 
contained therein were not appropriated by the Congress. 

Furthermore, the Commission involved in the Z & F Assets case 
was a "mixed” Commission, its membership including a United States 
representative, a German representative, and one mutually agreed upon. 
The Commission here is a wholly United States agency, created by 
Congress and deriving all of its powers from the Congress. Unlike the 
Mixed Claims Commission, this Commissions action, as held by this 
Court in the De Vegvar case, are subject to constitutional restrictions. 
Finally, the Supreme Court stated in the Z & F Assets case that there 
was no claim of improper action by the Secretary of State in certifying 
the award (p. 489): 

"We find no basis for concluding that the Secretary 
of State in certifying the awards did not act after 
due deliberation or fail to express his considerate 
judgment, as we think the statute contemplated. " 

vm 

Appellees contend that Yugoslavia agreed to submit the extent of 
its liability to a United States created agency, and that that agency 
alone would make the decision. Article 8 of the Agreement provides 
(App. C, p. 49a): 

’The funds . . . shall be distributed ... in 
accordance with such methods of distribution as may 
be adopted by the Government of the United States. 
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Any determinations with respect to the validity 
of amounts of individual claims which may be 
made by the agency established or otherwise 
designated by the Government of the United 
States to adjudicate such claims shall be final 
and binding. ’’ 

Under this article the United States could choose the method of 
distributing the funds and the agency to make the determinations. This 
article does not exclude the courts or even review since it is con¬ 
ceivable that the United States could have created an agency with elaborate 
review procedure and still have complied with this article. It did, how¬ 
ever, create an agency whose decisions were to be final and conclusive, 
but implicit in such an exclusion of judicial review is the proviso con¬ 
tained in Comegys v. Vasse , supra , that the determinations of the Com¬ 
mission must be within the scope of the authority granted. Where an 
agency exceeds its authority and thereby destroys property rights, its 
unauthorized acts are subject to judicial restraints. (Br., pp. 38-43) 

IX 

Appellees contend that appellant did not rebut the self-serving 
statement of Yugoslavia that appellant’s property had been taken by the 
military court judgment referred to above. They ignore the fact that 
appellant sustained the burden of proving his claim by his offer of 
uncontroverted evidence that he was a United States citizen as of July 25, 
1946, that he had owned property in Yugoslavia which was taken by 
Yugoslavia, and that the taking occurred under the Nationalization Act 
of December 6, 1946. It was this case that the Commission permitted 
the self-serving statement of Yugoslavia to destroy even though appellant 
offered evidence to prove that the documents had been altered or doctored 
and the Commission acknowledged that possibility. Furthermore, for 
reasons only known to the Commission, the self-serving certificate 
was not only not ignored, but was embellished upon to give it the ap¬ 
pearance of regularity. 
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This action of the Commission was not only not authorized by the 
Act, but was in complete contradiction of the intent of the Congress that 
Yugoslavia not be permitted to destroy claims by asserting alleged takings 
evidenced by spurious documents. In Senate Report 800, 81st Congress, 
the Senate Foreign Relations Committee stated in its Rules of Decision 
(p. 9): 


. . The committee is aware that more recently 
confiscation has frequently been indirect, devious, 
and not carried out completely so as to preclude 
later claims for compensation. Ingenious devices 
have been used to conceal expropriation or nationali¬ 
zation, thus making difficult, for example, the 
determination of the scope and time of such matters 
as nationalization or other taking of property. It is 
vitally important that the Commission to be estab¬ 
lished by the United States, be constantly on the 
alert. The committee does not wish to make 
judicial prejudgments or to encourage equivocal 
special claims, but neither would it wish to imply 
that the commission would be required to construe 
the proposed bill so narrowly that certain foreign 
practices might be employed, in effect to nullify 
the principles of justice and the intent of the agree¬ 
ments and the proposed legislation. 

” . . . It is not envisaged . . . that in the resolution 
of the complex issues of law and of fact expected, 
that the Commission will apply the strict con¬ 
struction principle of domestic claims statutes 
providing for the adjudication of claims against 
the United States Government. Liberal construc¬ 
tion is desirable.” 

The Senate committee made it abundantly clear that it was fully cognizant 
of the machinations which communist governments were utilizing to seize 
property without compensation, and instructed the Commission to be wary 
of construing its authority under the act in such a manner as to result in 
the denial of claims. And the Commission was specifically so warned 
as to its construction of the term ’’other taking” (p. 10): 

’’The term ’other taking’ in the Yugoslav claims 
settlement agreement of 1948 is understood to be 
used in a broad generic sense. ’Nationalization’ is 
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in fact a specific form of 'taking* of property. 

’Other taking’ is designed to include all other 
deprivations or divesting of property rights 
for which compensation is properly allowable 
under the principles of international law, justice, 
and equity. The Commission is not required nar¬ 
rowly to construe any portion of the proposed act, 
nor the term ’other taking. ’ ” 

The Commission ignored the obvious intent expressed by the Senate 
committee and interpreted the term ’’nationalization or other taking” as 
a unit,the ingredients of which were interchangeable. This unauthorized 
and contrary to congressional intent action by the Commission is more 
fully covered in appellant brief, (pp. 32-36). However, appellant feels 
compelled to reiterate that administrative agencies are required to carry 
out their functions as intended by the Congress. When such an agency 
commits unauthorized acts, that agency is incapable of being the sole 
judge as to whether those acts should be allowed to stand, and it is the 
duty of the courts, through the exercise of their equitable powers, to 
require the agency to adhere to the authority granted in the manner in¬ 
tended by the Congress. This is a fortiori true when such acts violate 
constitutional safeguards and destroy property rights. 

X 

Appellees contend that appellant should have accompanied his 
motion for leave to amend by a motion for the convening of a three- 
judge district court to consider the constitutional, issues sought to be 
raised. The declaratory judgment act will be available to appellant 
if all remedies based on a presumed constitutionality of the Act fail. 
However, there is no need at present for such action. Appellant con¬ 
tends that the Commission’s acts were in excess of the authority granted 
it by Congress and deprived him of his property right in the Yugoslav 
Claims Fund without due process of law. If this Court finds that 
section 4 (h) of the Act precludes any further examination of the Com¬ 
mission’s acts, then the constitutionality of that section will be at 
issue. However, the finding of this Court in the De Vegvar case that 
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constitutional violations are subject to review notwithstanding Section 4 
(h) of the Act, would seem to obviate the necessity of taking such drastic 
action. United States v. 149 Gift Packages, More or Less, etc . (1943, 
E.D.N. Y.) 52 F. Supp. 993, cited by appellees, supports this view 
since the court there granted the motion to strike an answer containing 
a claim of unconstitutionality of an act of Congress, without prejudice 
to the defendant and with directions that he file an appropriate bill of 
exceptions. 

XI 

The question of the timeliness of appellant’s motion to amend 
his complaint is fully discussed in his brief (pp. 11-13), and appellees 
admit that in and of itself delay is not a sufficient basis for the denial 
of a motion to amend. The paramount issue with respect to such 
motions remains: does the timing of the motion prejudice the opposing 
party ? Appellees admitted at the hearing that they knew wherein ap¬ 
pellant intended to amend, but felt that the amendment would do no good. 
They now speculate as to why the District Court denied this motion. 
There is nothing in the court’s statements or in its order to indicate 
why the proposed amendment was refused. Although appellant is ex¬ 
tremely reluctant to raise this objection, in the circumstances, and 
especially in light of the curt examination of this complicated amendment 
and summary refusal of the motion from the bench almost immediately 
after its submission to the Court, appellant was compelled to charge 
that the Court had abused its discretion. 


CONCLUSION 


The order of the District Court of May 4, 1956 dismissing the 
amended complaint, denying appellant’s motion of preliminary injunction, 
and denying appellant’s motion for leave to file an amended complaint 
should be reversed. 


Respectfully submitted, 
ACKERMAN & JOVANOVICH 


Paul Ackerman 

322 Dupont Circle Building 

Washington 6, D. C. 


